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28 U.S.C. 2255 cause 

(Related Case 71-CR-479) 


ATTORNEYS 

ni\;UlY IVAK SLOTOICK.ESQ. 
ly.. r.roadway, N.Y.,N.Y. 
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■,-25-75 

'1-25-75 

4-29-7$ 

'v-30-75 




MEIR KAHANE vs. U.S.A. 


PnOCEEOINCS 


5-7-75 


5-9-75 I 

5-6-75 

'.-6-75 

,-.5-76 


APPLICATION FILED PLTxSUANT TO 28 U.S.C.A. 2255 (Related Case 71-CR- 

479 ) j 

Affidavit of THOMAS R. PATTISON, filed in response to petitioner s 

n-.otion. 

Memorandum filed in opposition to notion re Kosher Food for (3) 

defendant, etc. . 

Copy of letter of Thomas R. Pattison, Assistant U.S.Atty., Deputy '^7 
I Chief, General Crimes Section, addressed to Barry Ivan Slotnixk, Esq. 
233 Bway., N.Y.’ etc. 


I and ORDER FILED. STAY VACATED. KOSHER FOOD TO BE PROVIDEl| 

' 'Letter of Rabbi Moses David Tendler, Ph., D.. dated April 7, 1975 
filed. 


NOTICE OF APPEAL FILED. 


. O) 


1.-26-75 

7-15-7! 

/-l9-7f 


« ' ' 

Copy of Notice of Appeal was on this day mailed to Clerk, ll.E.G-A.*^*^ 

, Instructions re appeal, together with forms C and D were on this 
! day handed to Assistant U.S.Atty.Jso 
Copy of order r^c'dfrom ’JSCA and filed. Ordered that the record on appe: 
be filed on or before July 10, 1975, etc. (8)[ 

I All documents together with Certified Copy of Docket Entries were on 
! this day transmitted to Clerk, U.S.C.A. 
opy of Index filed with acknowledgment endorsed thereon by Cle rk, 
I.S.C.A., re documents received by that court, etc. (9) 
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CRIMINAL Docket 


7iCR 479 


V.' 

WBrlSim i 



oriJorccl and issued as to all de/ts._ 


‘.Z 13-71 .Belo re IlfcINSTBIN. J- Scaled indic tnen' 
Um-aIxt) Referred to Magistrate. 


',-13:71. jaSiiaia tMc gttiwtii i rf” , 


gse^^Aed^^s. BIEBER.GARF IN KLE. KAHAN E, 


j court on Bench Warrants - Counsels Barry Ivan Sl otnlck , Bertram_ 

’ Zwelbon and Simeon Soterokls pre se nt (representing all 6 def ts)_ 

! Bail set for deft BIEBER - Deft O.R. subject to wh ethe r deft makes 

' hail In 71 CR-480 ($10,0009urety- same ball limits as 71CR-AB0. _ 

Bail set for Eileen Gar flnkle - $10,000 Personal Rocognizanoe Bond 
Bond -Bail limits to Include State of New York. Ball set for Meier 

I Kahane - 0 .R. subject to deft making ball in 71 CR-A80.($25,000 
M SurctyO Same ball limits as 71 CR-480. Bail set for deft BSOMMER- 



















































/: ■ y 


_ _ $10,000 persona l recogn izan ce Bo nd - Bill limi ts to Includ e th e State of 

_Nrw Yo rk. Ball se t for def t STE RN BERG - $ 10. 000 Personal Recog nizan ce Bo nd 

_; Ba ll l imits to Include State of N. Y. Ball set for deft. WIMNER -$10.000 

_ Pers onal Recog nizance Bond - Ball limits to Include the State of New York 

__|.ftnd_ Phi ladelphia. Pa. All defts must return to District Couxt on May 27. 

1971 for pleadlne. 


S-14-71, Be fo re SCHIPFMAN, Mag,- Case referred by Honorable Jack B. 


instein to 




‘ Ml 14.*« im-Jj-urr 


called- Bail set 


Bail liaits to inefeude continent 


strates Records 71 M 708 and 709 Inserted In criminal file. 


5-19-7l| Magistrates Records 71 M 713, 724 and 712 inserted in crlm. file. 


5-19-71 Before WEINSTEIN J - Application by defts. KAHANE & CALDERON to extend 


i bai l limits ax to Canada for both defts. is granted. _ 

5-27-71 I Before WEZN.TBIN.J- C..se called- c.afts and counsel present. Deft Joffe 


report ed a fugitive. Defts jarrat 


for entire U.S. saae as for deft Winner. 
for daft Oohen and Allen Lashley for deft 


5-27-71| By WEINSTEIN, J- Or.1er uypointing counsel as to deft Oohen /Piled. 


5-27-71 By WEINSTEIN,J- Order appointing counsel as to deft Garfinkle filed. 
5-27-71 Dqfts present were; Chaie Bieber, Stewart Oohen, Bileen Garfiskle, 4lsir~ 
Kahane,.David Sowier, Alex Sternberg and Morton Wlnt-w. 


1-23-71 Copy of order for pre trial conference set for June 4,1971 mailed to all 
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Motion for Examination & Copying filed. 


/-I-71 I Copy of tclcoram se”t by AtJSA Pattiso" to deft Eilee" Garfi"kle filed. 

7-i- 71 ^ 'Str ^ogra phc r s transcript dated Ju"e 25. 1971 pps l-in _ 

7 - 6-71 Eg fore WEI NSTEIN,J- Case called-defts and counsel present. Defts motion t< 

__|^ svippre ss- bearin'-; o r dered and begun- court orders all logs from date of 

indictment turned over to defts. Hearing contd to July 7. 1971 at 2PM. 

7-7-7 r 

T/r/?! 

7/9/71 


! Be fore WEINSTEIN.J- Case called- defts except for Nancy Mershkovitz and 
Joshua Joffe, who are reported a r fugitives,present with counsel. Hear - 

I i ng r e suaed. Hearing contd to July 8. 1971 at llAM, _ 

nefore Weinstein. J.-Case Called-Defts. & counsel present-Hearing 

resumed (• cont;d to 7/9/71 at 10;30 A.M._ 


Before Weinste i n,J.-Case Called-Defts. t counsel present-Deft. _ 

KAHANE withdraws his plea of not guilty and having been advised of his 
riglTts by the Court S on his own behalf enters a plea of guilty as 


7/9/71 


charged-Deft. BIEflER withdraws his plea of not guilty and having been 
[advised of his ri ghts by the Court t on his own behalf enters a plea of 

guilty as charged-Def t. COHEN_ withdraws his plea of not guilty and _ 

after being advised of his rights by the Court & ori his own behalf 
jente7s‘ a Plea "oT guilty as charged-Sentences adi'd to 7/23/71 at 

9! 30 am-lTearing concluded. ~ 

By Weinstein, J.-Order appointing counsel filed. (STERNBERG) 


7-14-71 

7-23 


7-23-71 

7-23-7 


2 -^tenograp ers transcripts filed (pages 313 to 351a) 


..Before_Welnste_ln J - .Ca?e called - Delta counsels pres e nt, on Motlon. 

. of Asst_US Atty Ryan the Indictment i s disMage<l -aa_tO-dgft8 ,jQHH DQ_E._ 

_^RFI NiaE . A VRAHAM & NA NC Y MERSHKOVITZ. JAFFE. KELLNER. SOMMER. _ 

STEI NBERG & MdRTO r~l^> TO^'!^ . ~~ _ 

By Welnsf¥ih’ J - Order of dismiss al filed as to above defts. _ 

Bef ore Wei nstein J - Case called - Defts BIEBER. COHEN & KAHANE prese nt 
wit h counsel s - Deft BIEBER sentenced to 3 years imprisonment - executi on 
o f sente nc e is suspended an d the deft is placed on probation for 3 year s. 
Deft is fined $ 2,500 and stay for payment of fine is granted for 120 da ys. 
Special condition of probationas to all 3 defts is that defts are to have 


nothing to do with guns, bombs, dynamite, gun powder, fuses, molo«ov 
cocktails, clubs or any other weapons. Det t COHEn s entenced to 3 years 


probation for the duration of his minority under the Y.C.A. pursuant to 


T-18, use. Sec. 5010(a) and fined $500 -stay is gran ted f or 120 days 
foiT^yment of fine. Def t KAHANE sentenced to impri sonment for 5 years. 
Execution of sentence is suspended and deft is placed on probation for 









O' , OS 



and Zweibaum present-Not ice of 


__ for def t. H ershkovitz._ 

6-l l-7i Noti ce of Appearance of attv . Nathan Le win for_iteft, Hershkovitz Filed. 
6-18-71 Before Weinstein J - Case called - Defts motion for Govt to 

produce, etc. - Gov t docume n ts o r dered sealed and marked as G ovt.Ex#! 

_Govt ordered to provide defts with Govt Ex ^1 for their exam inati on_ 

_CQ 3 i.t_given until June 25, 1971 at 9?30 am _tQ_re8pond=--—__ 

6-18 -71 No tice of H otlo n ^J.ed for Inspection of Grand Jury Minutes___ 

d ismissal of Indictments, etc. Bill of Particulars, ctc.^_ 

6 -18- 71 Op^oslCionstot cmtto n of defts and Memorandum of Points and _ 

Authorities filed.(By the Govt 


-24-71 St enographers transcript dated June 18, 1971 filed. _ 

-24-71 Motion to su p press fi l ed (ret June 25, 197>)^^°^^°" dismiss 

(ret June 25, 1971) _ 


Before WEINSTEIN. J.- Case called- government's application for a one 

week adjournment la f^ranted. Motions ad.1d to July 6. 1971 at 10AM. _ 

6-28-7l| Govt's objection to motion for disclosure filed.as to all defts._ 


Govt's objection to motion for disclosure filed.as to all defts. 

-- ■ - 

^ ?. Govt's objection to . de f_t..' raldemn motion filed.- 

6-23-71 Govt's objection to motion for pre-trial production of Grand Jry testi mp 

of Gilbe rt L y^uri o f iled._ 

6/- 23-/1 Gov t's response to motion to strikfe matter as surplusape filed _ 

B-28-7] Oovt-L s- Bi-H-of-Pai liculai' S~f I Ted? _- 

6-28-71 Gov t 's Memorandum of Law in response to defts' motion to dismiss the _ 

indictment upon fifth amendment grounds filed 


6-30-71 Motion for a Protective Order by the Govt filed. _ 

6O0-H By Wein¥teln Order filed that on July 6, 1971 at 10;00 am all _ 

~ p.irtles shall be prepare d to go forward with evidence on the issue _ 

of lllep alltv of the wiretaps. If the Court should determine that _ 

_fhp Me r e . the part i es— sh.sll-be prepared A t th at- 

time to go forward on the question of evidence obtained after the _ 

_ _ wiret a ps. Defts shall be present. ___ 

Rv Weinstein J - Ordered that the defts & their counsel may not - 

divulge the contents of any of the above-mentioned written _ 

suimnartea to any person without securing the prior approval of _ 

this court and that upon the completion of the legal proceedings_ 


in this case the said summaries will be returned to the attys for_ 


-L the. 41—sju-—-—-•:- 

• ■jM-71 iiy K, J- Telegraphic message to all attys filed. 























,.2-72 I Bef ore W EI NSTEIN J - Case called - hearing on violation of Probation 

_ _ [ (M^ler Vahnne) Heft pre sent with counsel Barry Slotnlck - Hearing _ 

held and conclu ded - co urt finds the deft guilty of violating of _ 

' probation - deft continued on probation as Indicated by the Co urt - 

i each party to submit order within a w eek. _ 

5-3-72 Letter of 2-4-72 filed received from Chambers of Judge Weinstein. 


5-15- 72j By 1 >>EINSTEIN. J. - Order filed a)s toMEIR KAHANE that special conditions 
of probation be m odified concerning meetings, guns, JDL (see order). 

1-10-7:’ Stenographer's transcript dated 6-4-71 filed in 71Cil-480, 

5724/73 Letter dated 5/22/73 filed from deft WINNER re: motion for expungement of 


1 record 


1 / 24/73 by WEI NSTEI N. J.- Order filed, that U.S. Atty will submit an appropreat e 
order re: expungemnt . _ 

8-1 0-73 B y WEINST EIN J - Order filed that the Govt return to Dr. Morton Winner 

_ ani_and all photogra phic and fingerprint material taken as a result 

of his arrest of May 13, 1971, by the U.S. Treasury Dept. Bureau of 


Alcohol'. 'Tobacoo & Firearms and/or the U.S.Marshal Service and that 


the re cord of his arrest be expunged. _ 

8 /20/73 Order for return of photographic and fingerprint material etc. Retd an d 
filed- executed ___ 


11-13-n Letter dated Nov. 12, 1973 filed from Reuben Gross, counsel for deft 


Kahane, received from Chambers re appointment, etc._ 


11-13-71 By WEINSTEIN J - Order filed that the matter is to be heard on Nov. 2 1 
at 10:00 AM. Since this is a crimlna matter a reporter and a 


r^resentative of probation shall be present. Partieisinformed, 
fsee entry of Order on front of letter from counsel Reuben Gross 


dated Nov. 12, 1973 .) ___ 

Befo re WEINSTEIN.J.- Case called- Deft not present- Counsel present- D eft 
motion for termination of probation or to be able to return to this co uni 

a rgued - C ourt recommends that the deft deft take up matter first with 
Probation department and the U.S. Attorney- So Ordered 


P.v WEINSTEIN.J.- Order to Show Cause why upon receipt of probation dep ar 
report that a further order should not be made terminating this proceedln 


_ against the deft, otef^^t. 12-19-73 at 9:U5 A.M. (KAHMA) _ 

12-12-73 Govts affidavit in oppos ition filed ^re consent to change atty for def t 
! Kahane) _ 


mfore WEIHSTKIN.J.- Case called- Deft not present- Counsel present- Motl. 


Counsel to obtain formal authorization to b e 



















CRIMINAL DOCKET 


pnOCCCDtNOS 


granted for p ayment of fine .__ 

7-23-71 Judgment & Order of Pro bation f ' ^led for defts. B IE BER, COHEN AND 
KAHANE. C ertified copies to Probation. _ 


7-21.-71 


7-23-71 


a-2-71 


8-9-71 


8 -‘’- 71 . 

8-ft-71 


8-6-71 


M orton Winner.Chaim Bl eber. Meier Kahane. Kellner . Abraha m__ 

Hershkovltz & Sandor Stetn berg.,. fllgd^__ 

By WEINSTEIN J - Memorandum and Order fi led as to sentence as to 

all defts filed. 


coniu( _'ns a I ion of appointe d _coy use I-- 

Letter dated 7-28-71 to Judge Weinstein In re to remove certain p ea 

.etc . Mot Ion d enied without prejudi c e to an application U.S . A . V J5- 

. Hershkovitz It Is so Qxdered_Qn back of letter.( copies raallcA- 

^ at^£)__ 

Le tt er dated 8- 4-71 to Judge We instein filed- 

Letter of J uly 30. 1 971 filed (received from Chambe iS of Jud&e- 

_Welnsjeln_ from cou ns el for deft COHEN. S imon C hreln Of Le g al A i d] 

for permission to co ntinue his employment at Camp Je dg ll etc )_ 

By Weinstein J - Order filed that motion Is denied . Any _ 

application of this ty pe must be made on notice to the Govt and 
The' ProbaHon dfHce. "Mr. ChreI n, US Atty and Probation notified) 
See entry on front of letter of July 30, 1971 etc)__ 









^rintr 'dmo n for April IIL 1972_ 

, —^ P.M." fattvr. notified and copy of charges mailed to at tys) 

474/72" welnstem.j.-case called-De ft (KAHANE) not presem • _^_ 

-!“T.i^^^rpresent-Appllcati^rn to adjourn hearing on violation of 










DATC 


PMOCCCOIN09 



l.etter filed dated 2-11-75 received from Chambers from Barry Ivan 

i 

Slotnlck.Esq. counsel for deft Kahane , for attending court on 2-18-75 

i 

at 9:30 am etc.' So Ordered by Judge Weinsteir (see bottom of letter 


from (xjunsel for Judges notation) 

2-18-^ 

1 

1 Before WEINSTEIN J - case called - deft Kahane not present - defts 
motion to suppress set for hearing Feb. 21, 1976 at 9:30 am. counsel 


Barry Slotnicjc present. defts motion to serve subpoenas on the Sec. 


' of State/ana’jonn Scali is denied. 

2-18-! 

75 Notice of Motion filed, ret. 2-21-75, for abating proceedings,Inspection, 


Bill of Particulars, and for suppressing evidence. 

2-21-' 

15 Before WEINSTEIN J - case called - deft KAHANE & counsel Barry Ivan 

Slotnich present - hearing ordered for violation of probation begun - 


defts motion to enjoin and abate these proceedings is denied - Govt 


directed to continue its search - defts application for a stay is denied - 


Govt rests - defts motion to dismiss the charge of violation of probation 


is denied - deft rests - hearing concluded - Qourt finds the deft guilty 

1 

of violation of probation - deft is sentenced to imprisonment of one 

2-21- 7 ] 

year-stay of execution of sentence granted to Feb. 26, 1975 at 9:30 am. 
deft restricted to New York City, Nassau & Suffolk Counties. 

) Judgment and Order of Probation filed - certified copies to Marshal 
(MEIR KAHANE) 

’/2TZ75 

Giivt brief filed 

/25/7'j 

Memorandum of deft Kahane filed 

-2W5 

Before WEINSTEIN J - case called - deft KAHANE & counsel Barry Ivan 

Slotnlck nresent - defts motion for stay of execution of sentence to 

March 18, 1975 - no opposition - motion granted - the deft is granted 

leave to extend bail limits for purposes of making speeches as indicated- 


cleft to surrender March 18, 1975 at 10:00 A.M. 


’/;’7/75 

Gtc-nogrpphers Transcripts dated 212X115 adn 2/26/75 filed 

1 

‘ „ ip.ior- of llayor Kahane filed. 

■/ U /') 

mJ'llCE Or APPEAL FILED. 

'/ i/ / J 

Duplicate 01 Notice of Appeal and docket entries ifiailed to the C. of A. 

</ .j/ / J 

Copy ot letter dated 2/25//J tiled from A. Norton to Mr. irager 

)-r;- 

■75 Before WEINSTEIN J - case called - deft not present - counsel Barrv 


Slotnick present - deft to surrender March 18, 1975 at 10:00 A.M. deft 


to serve at a community treatment center until A}iril 4, 1975. Court 


recommends Allenwood,Pa. for service of sentence. 

-f/-75' 

Amended Judgment & Coimnitment filed - Certified copies to Marshal 
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CRIMINAL DOCKET 
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p*K>rc(.niN<ss 


1 - 2 - 7^4 


l-2-7i4 1 

I 

1 -2-7'! T 


r!ub.':l._ltiit(?ci jfiq dci't ' c_cc^j 2 ccl (Kahanc )_ __ 

neforeJWEXNSTEIN,J.- Case called on order t^ah^ow causv lyjrauant to 
lO U.S.C.A. 3653..dlrec^l^n& ^e probation officer to prese nt his report 
etc. and adjd to I- 9 - 7 U (HEIR KAHANA) _ _ 

Memoranduni_to Chambers frojn probation^departjnent r ernielr irahawt* _ 

and his request for an early term inat i on fr om sup’ervlalonr etc. 


J.- Order filed that cleri^wUl fn thfesabove p robat ion 
senc^ copy to the u^s. A ttor ney and the. at^oiyiey^ tor t he 

' probationer (s^e order on page 2 of jiboye probation memorandum),_ 

1-10-Y'i , Before WEINSTEIN,.T.- Case cail^d^ Deft not present- Counsel present 
1 Orter of substitution slgne^ ^ft's motlon^o be released from 
_ probation argued and contd to 2 -ll- 7 h a t 9;'!5 A.M. (KAH^NEJ, 

By WEINSTEIN,J.- Order filed that Reuben E. Gross, esq, be substitu¬ 
ted as counsel for deft Kahane ^n placerofBarry Slotnlck 


1-10-7'! [ 

j 

1-18-74 i 


1-18-74 


1-18-74 ! 


i 


2-4-74 


2-4-7.'i I 

! 

2-25-74 I 
2-25-74 
12/5/74 
2-7-75 
2-7-75 


Memorandam to Chambers from Prob ation filed^ re; Stewjtct j;phejn_and ._poa 3 i 

violation of Probation- Order o f Judge Welnstelg loc!atgj}_p,^_ 

°f-.!*'?’!'qrandum fj.led_that the matte r Shou ld be 3jet_dosfn_Cpr._a. prompt _ 
^hearing, etc,____ 

MemoranduT_to_Chambera,from,Probation filed,re;deft CQheji and sugges¬ 
tion that violation of probation will not be necessai^- 

WEINSTEIN,!,- Order^flled .that,.based upon assurances In ab ove memor 

rondum the order for a heai-ln g Is ccmaelled (se e or der on b ottom j)f_ 

above memorandum) 

_ *^.9 from Reuben Gro ss. Esq, that l eav e to withdraw the 

6 pplleatIon.pondlng__ln the above matter withou t pr e judice Is renueste t 
Filed (iCAH/WE)__ 

I'V WEniSTETN,. !. - So Ordered thatabove request Is granted (Order dated 
2-ly-v4 and located on bot tom of above letter (KAHANE) _ 

By WEINSTEIN J - Order filed terminating probation-IcOHFN 1 


By,WEINSTEIN filed terminati ng pr obation-( COHIN 1 

By WEINSTEIN J,.- Certificate of. Vacation^ of ConyJLc.tt.on.-fi.le.d_CCQHEK). 

By WEINSTEIN,!.- Report and Order te minating probation filed (BIEBER) 

Probation report filed re deft Kahane_(receiyed from ChambersJ_ 

I’.y WEINSTEIN J - Order filed that Clerk will notify parties 
as indicated that“a hea'fing wiirWHeld ■on~2-l4-75r at qTSITamL 
llie detr will be present , The attyV’shail exchange~name^ of 
witnesses and mark documents before th^Clerk'orT 2-i4-'75'at~ 10:00 
(l)artLes notified) See Order on page 1 of probation violation report. 


« 
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■'i-16-75' Dcfc Kaluine's supplemental memorandum of law filed. 

' StenoKranhers Transcript dated A/4/75 filed 

• i;y v;gtr? S T ET ; < -- —^ - 

4-iO-7Li —Lssi ied , re t. 4 n2 1 >7 5 a t 9:3 0 a m .- 

4-17-7i Letter fr om H at thew Walsh, Center Complex Director of the Community 
Treatment Center, dated 4-16-75 with enclosure and the court's 
response dated 4-17-75 together with Judge Weinstein's Memorandum 
dated April 17, 1975 filed (all received from Chambers and placed in 
criminal fo lder)_ 

4rl7-75 Letter of 4-15-7 5 filed receive ’ from Chambers from Den.iis Rapps,Exec. 

__j Dlre ctor of National Jewish Comm, on Law & Public Affairs. _ 

4-18-75 Letter filed dated 4-18-75 to Hon.Jaek B.Weinstein, with attachments 
I from UTS.’Tkttorney David Tragtr. 

4/18/7^ Letter to chambers from Barry Slotnick, esq. and accompanying commentaries 
, filed ______ 

_ xB^xatdifawxie xjbtd __ 

4-18-7'. Before WEINSTEIN J --case called - deft Kahane not present - counsel 

-iX rv Slotnick present - Govts motion to vacate the sentence order becau se 

_ of la ck of juris d iction - motion argued and contd to 4-24-75 at 1 0:00 am. 

nj*icfs to be submitted by 4-23-75. 

'-2P-75 Le tter fi led re c eived from Chambers from an inmate, Herman Max Ruth, 
with regard tg kosher food, etc. 

- B y fl cinatcln, J -—-———- 

4-22-75j^ Writ oIoHabeas Co^us Ad Prosequendum filed, ret. 4-24-75 (Kahane) _ 

'^ 'j f'V^^cr_t 5 - Heraan Roth from I^w Clerk to Judge Welr B rein and flf-f-nmpany inc 

! letter from Mr. Roth filed 

4/74/7'i lieforc WEIN STEIN,J.- Ca se calle d- Deft KAHANE and counsel Barry Slotnick 

present-Hcari ng order ed a nd begun for purposes of recommendation-Deft r est 
_T)eCt' s_rrque^ s erved kosher food while in prls on-Deft to file'2255 

_ mo tion -Covt t o submit b rief by 4/25/75-deft to submit brief by 4/28/75- 

dei^^i^ mot ion for modification of sentence- decision reserved-Govt's mo tia 
_ to yaj^te sen tence or der -decision reserved-Hearlng concluded-decision r ese 
5/7/751 By WEINS TEIN,-J.- Memorandum and Order filid as to above hearing and 

eiviL-2255 mot inn(nrdp r filed in civil file)_ 

5/29/75 Stcaunraphers Tr.-in«;rript? d ated 4/24/75 filed _ 

6/,6/75 Cnvt's notice of appe al from order of 5/7/75 flled(KAHANE) _ 

^6/7J[ Docket ent ries and du plicate of notice of appeal mailed to court of appeals 

6-13-_7! ''''oticc jof_ Mot ion for r eduction of sentence imposed filed (receive d from 
Chambers ) deft Kahane 









r 
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6/ 17/73 Before WEINSTEIN.J. - Case called- Deft KAHANE not present-coimael 




e/iMlX 

6-19-7i By WEINSTEIN J - Order filed that deft Kahane's motion under 


I no power to consider the instant motion durine the pendina of 



Rule 35 is not a 


of a finding of probation violation. (Order dated 6-17-75 


but received in Clerks Office on 6-19-75) 


6/20/75 I Letter to chambers from A.U.S.A. Pattlson and accompanying letter to 


A.U.S.A. Pattison from Matthew Walsh(C.T.C.) filed 


..•O^ER'- received from the C of A that Record be docketed on or 


foreJuly 18, 1975(Kahane) 


6/23/75 iNotice of appeal from denial of Rule 35 motion filed 


6/23/75 Docket entries and duplicate* of notice of appeal mailed to court of 


appeals (KAHANE) 


7-1-75 I Stenographers transcript filed dated 4-24-75. 

7/15/75 Record on appeal certified and mailed to court of appeals 


7-21-75 Acknowledgment received from the Court of Appeals 


for receipt of Record on appeal 







































Pron on or about tha SJ-at day of May 1570 end contlnu- 
In:: until on or about tha 29 th dc^ of Soptenbor 1970* both dales 
"6cln;f appTOxlac.fca"ciiil liicluoivo, within tha Eaatem Dlstx'lct of 
llcM Yorl: end clccwhoro* tho defendant CHAHl BIEDER* tho defondant 
BTT.’ATiT COUTTT* the defendant J02III DOE, olco knovm ao "Dov", tho 
defendant EILEETI GAUTIIIKLE, the defendant AVRAHA21 lECRSILKOl^CTZ, 
tho defendant HAIIOY UERSHKOVITZ, tho defendant JOSHUA JOFFE, oloo 
txnova os Joshua Volos, the defendant MEIR TUUIAKE, t))e defendant 
RUGSE2X ivELLICR, the defendant IiAVID SCSZIER, tho defendant SAHDOR 
“ALCX" DTERin^EHC, tho defendant MORTOM imuiEH, and ono Gilbert 
Xnurlc, named herein os o cooconoplrator, but not os a co>defondant 
did Lnowincly, wilfully and unlaitfuUy conoplra to coamlt offoncoo 
ARolnst tha United States) to wit, to oake, receivo and posoeas 
crplooivo bonbs. Incendiary dovlcca, plpo bomba and other destruc¬ 
tive devices CO defined by Tltlo SS United Otateo Codo, Coction 
93tri{ti) end (f), without ccnplyinc t;lth tho provlniono of Tltlo 
United States Codo, Section 9S^l(c)(d) end (f), Tltlo 26 
United iSthtco Codo, Section 9 O 2 I, Tltlo 25 United Ctatca Codo, 


I 
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Section 50C'2, Tltlo 26 United States Codo« Section and 

Titlo P.G United Status Codo« Section In violation of 

I'ltlo 10 Uiiltod States Code» Section 371> 

Zt woo a part of said concplracy Uuit tho dofendont 
CnADI tho defendant STEWART COIIEK, tho dofendont JOIW 

Don, also hno\m aa "Dov", the defendant EIIEElf GARFIISCUJ, the 
dofendiint AVlUJUai UIXSIUIOVITZ, tha defendant UAI.'Cf ISSTBUEOVITZ, 
tho defendant JOSIiUA J0I7E, also hnovm aa Joshua Wolcs^ the 
dofendent ICIR lUdlAUE, tha defendant RUSSZXL lELLinni, the defen¬ 
dant C.WID £CJS!3, tho defendant SAIIDOIt "ALEX" DTEaiffiERG, tho 
defendant IIOKTON KIUICT, and ono Gilbert mulre, riuicd herein 
00 a co-consplrator, but not as ft co-defendant would nako flro- 
avnCf exes defined by Title II of tho Cun Control Act of I 9 CO, 
without f 11.1 n^ written appllcatlona to koIio flroanno with tho 

Secretary of tha Treoaury. cnd.-.«ecurlns_h1o .c:r’provu.\t_:z:_i:_ 

It v;ao further a port of said conspiracy tlmt tho 
defendant CdL\i:L:Bir2Ea,.-tho ■dcfen(1fiat-STEU/U?r-COUni»-the defona— 
dont JOUIJ DOE, also luiovjn na "Dov"* tho defendant EllESIl 
G/aaT:in:LE, tho defendant AVPAIIAIJ HraSincOVTTZ, tho dofendont 
KAliCI IinnSllKOVrrZ, the dofendont JOSIIUA JOFTE, olno known 00 
Joshua UoiOB, the defendant ULIR KAJIAIIE* tho defendant RUSSELL 
lOXL-’IER, tho defendant DAVID EOISIER, the defendant SAHDOR "ALEX" 
STERULERO, the defendant KORTOH lECniiER, ftnd one Gilbert Lfturlo, 
named hsraln as a co-ocnoplrator, but not a« ft co-dofendant 
would nolto flrcftrao os defined by Titlo ZX of the Cun Control 
Act of i 960 , without paying the required making tax* 

It ifoo also ft port of sold conspiracy tlmt the defen¬ 
dant CUAm DIECEn, tho defendant STEWART COHEN, tho defendant ' 
JOini DOE, ftloo known as "iwv". tho defendant EILEEN CARl=’II!Kia, 
the defendant AVRAllAM KERSIIKOVITZ, the defendant NANCY UERSIUCOVITZ 
tho defendant JOSHUA JCITE, olso known gb Joshua Ueloo, tho 
defendant liEIR WJUdlE, the defendant RUSSELL IGELLIIER, tho dofon- 
dont D.WEtD SCIDS-R, tliO dcfcndiait CARDCR "ALEX" STERNBERG, tho 



dctcnCant and ona Oilbcrt Jaiiric, ncuaed heroin 

an a co-conapirator^ but not ao a co-dofendunt would rcccivo 
and posocos flrccTs*.3j an dcflnod by Tltlo II of tho Cun Conti'ol 
Aot of 19S3, without filing a tirltton application to pocRcca ' 
ana receive flrcams with tho Cecrotory of tho Trcaoory and 
oecurlns hla approval. 

Xt la alco a part of oald ccnaplrocy that tho defen* 
dnnt ClLMll BIUESn, tho defendant CTT'-JAICT COIini* tho dofcaidant 
JOmi BCE, clco known oa "Dov"^ tho defendant EIKSN CAmiiKLE, 
tho dofendanfc AVTuU!^;:! IirrJ3m.-0VlT3^ tho defendant ILM’CY HITvEUEOVITZ, 
tho defendant JOSHUA JCrFE^ also knov/a oa Joahiux Video» tho 
defendant JIEin KAlL'ilfS, tho defendant RUSSELL RELUO, tho dofen- 
dent mvuj C0:iCT, the defendant SAIOXIR '’ALSX’''cTEnia3aiG, tho 
defendant UORTOn UIiniER, and wio Cllbort Laurie, namad herein 
ao a co-conoptrator, tut not on a co-defendant would.recolvo 
and possess flrcarraa, oo defined by Title II of tho Qun Control 
Act of I 9 G 3 , without-paylna tho required aaklns-tox.- 

It Is oddltlcimlly a part of uald concplracy that 
tho defendant ClIAEI BIEBI2V, tho defendant STr:.IART COIIEII, tho 
dofendant JOHH BOB, oIbo known aa "Dov", tho dofcndvint EIUlEN 
OARFIinaE, tho defendant AVRAUAM BER31IK0VIT2, the defendant 
KAIJCY UERSlHIcr/TTZ, tho defendant JOSHUA JOFFE, olflo kno\.TJ ao 
Joohua Vicioc, tho defendont tfCIR KAMinc, tho defendant RUSSELL 
KELLl.-ER, tho defendant DAVID SOJBIER, tho dofendant SAIIDOR “ALEX" 
DTERIIDERC, tho dofendant DORTOH VHUNER, and ono Cllbort Laurlo, 
named herein ao a co-conspirator, but not aa a co-defondant 
would rocclvo and poaoeoa firearms not rec^loterad to them in 
the national rireanas Rcglotration end Tranefer Record. (Title 
18 United Statco Codo, Section 371.) 

In furtheranco of oald unlnvjful conspiracy and for 
tho purpooo of effecting, tho objectivoo thereof, tho defendant 
CHAD! DIl'DER, (hereinafter reforrod to oo DIDDER), tho dofendant 
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STC’WAT'tT COlini, (hereinafter referred to as CCIIOI), tha defendant 
JQIlII COS# Also laio\m oo "Cov”* (horeiuifter referred to ao IXJV)# 
the defendant EILC2I CARFIinXS# (hereinafter referred to ua 
QAfvFIIJKlE), the defendant AVRAllAM HERCUICOVTTZ, the defendant 
rvjccv irci’-sm^ovrrz# the defendant JOSHUA JOI'TE# oloo known no 
Jochua Uelco# (horolj'jiftor referred to as JCFFE), the defendant 
MDin KAHAIG# (hereinafter referred to oo KAllAISS)# the defendant 

RUSSEUi IXLICERj (Horelnafter referred to aa IXLU.'Ql)# the 
defendant CAVID ECaCH# (hereinafter referred to on BOJS-ER)# 
the defendant CA^ODOn "ALIO^" CinUuDERC# (horolnaftor refex'rod 
to 08 CTEPJanFlO)# tho defendant KOiCTOlI KlinjlS, (hereinafter 
referred to c.o KITIin:-?)# mxd one Gilbert laurlo, hex'oln ninuid 
oo (V co-ccnopixtxtor# but not no a co-defendant coesaltted the 

I 

follo\}ingi :!■ 

OVERT ' A'C T 0 ' - —- -7- 

\ • 

1. On or about tha 2nd day of Ju^ 197 0i ftt I?y.« York, 

Kew York JOrPE, DIESEn, AVTuMIA’l UERSHAOVITZ^and COIIEM had a 
nactlns at x;hlch xacotlns BIEBER atoted that a centnot Ixud been 
obtained to px-ocuro dynaalto. ' 

9« On or about tho 20th doy of July 1970# at Uoodbouxne# 
Hew York# lYJlAlES Inotructcd CCIQIY to teach tho luxnufacturo and use 
of fix^ bonbo and oxploolvo devices. * ' . 

- 3 . On or about tho 2lat day of July 1970# at Uoodbourzxe# 
UctV York# COHO instructed end demonstrated tho manufacture and use 
of Kolotov Cosktolls and incendiary dovicos* 

4. On or about tho 20th day of July 197^« At Voodbeumo# 
Wow York# COHEU, KELUOT, COICIEIl# STERlfDERO An® DOV posoosoed 
Inccndiury dcvlcca# to v/itt Molotov Cocktails* 

5 . On or bout tho 30th day of July 1970# at Brooklyn# 
Mow York AVRAILU: in:ik.':;0Vn'Z, 11M:CY lIEESinCOVlTZ nnd CCaffiW net 

ot tho Hoi'clikovltz rcnidcnce# whore COIIEH procured fifteen (15) 


V 
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pour.do of c'«in pcMJor end t:icn truno;>orte3 It to tLs rcoluriKo 
Cf r.t -iuerro, usvf Torii. 

6* Oa cr ctcut tho Cth Cay cf Auruot 2ST0, ot York 
City. I.'cv Yorl: liTr.!^ and El'I'Snt discutcod tha £:anufaetur3 and 
udo cf OLi^OXClVO fC7lCCS* 

7* Cn or otout tixa lC-t?i Czy cf Aujudt 1970* ct l.'ooJUca:;;. 
treu Tern wisniis, CTZHlsniO i nd CKISU fittcrptcd to tnnufac‘.ura 
-ftriilcolva Ce'tlzza frea ccB^scnta breu^t to l’oocboui*n3» iccv York 
that Coy to u’i:n:2V 

0* C2:i C7 {.boot tha S^th day of Aoiiuot 1979» at 
Voodboumo* new York CCma Icstructcd la Lbo co^^as 

Of irjccaiiacy to ult* llolotov Ccoktolla. 

9« Oa or clout tho 2j:t!» doy of /Mc,urt 1970 ct 
\Cot Jl>ouroo» ZTcv York WllTT:::: eada and detsmted occtntotive dovlcca. 

10, Cn or about tl:a day of /.ti:ust 1970» at 
Voodbouma, TTou itcri:, CAimS oed CGIIH? had a eenvorsetlou con* 

ccmlrc COIZJ uiUiiij and dotcnatlns on crr.laoivo device* 

*. ^ 

U. On or about tho lot day of Eeptcebor l^/TO, at 
VooObbuxnCf !:cv Vc>rh» CCI!;I2 coda an cxploaivc device <md detonated 
eaoo In the nrc6cr»*e cf fTDCTlT.O nnd K/JL\IC. 

12* On or obout the llth day of Septesber 1970 &t 
Korrouton* Ylrclnla# SOTl'Z and Laurie ettespted to purchase 
dyiMaita* '• 


13* On or about the l£th dsy of September llTO, at 


BnJfOya, Kc;f York UfSZUfS'mZ end n/.SiCT UrrJ:n]WVlYZ 

' poMeassd a hoiid ersnado bcdy» a face oaxcobly for cana and 
tjVt/ ( 30 ) poenda of eun powder* 

M 111* On or about the S7th doy of Septoeber 1970* at 

Mociio* i:ev Yoi-k V^UCt SOtClUCr/lTZ poccoaecd a dcatvuctlvo dcvlco 
Sor.Miitln{' of a h»nd crennd* body filled with block pin povder 
■and a fuse ccaavbly for ocac. 

^ 15* Otj OP about the 25th day cf Soptcaaber 1970* at 









Now York City^ New Yorli OAHnNlCUE: possessed a p&c2eage of undor- 
water fuse. • ' 


A THUS BILL 








UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-vs- 

MEIR KAHANE 




^ u 


^ 7)rc 




2 


^ 1975 


Ny 


fJL. 


VIOLATION OF PROBATION 
71 CR—479 




WHEREAS the defendant having pleaded guilty 
in the United States District Court for the Eastern 
District of New York, to the violation of T-18, U.S.C,Sec.371 
and on July 23, 1971, the defendant was sentenced to 
Imprisonment for 5 years. Execution of sentence was 
suspended and the defendant was placed on probation for 
5 years and fined $5,000.00., and 

The defendant having appeared in court for a 
hearing charging violation of probation and after hear¬ 
ing counsel for the defendant, Barry Ivan Slotnick and 
Assistant U.S. Attorney Pattison, the Court finds the 
defendant guilty of violation of probation and probation 
imposed on July 23, 1971 is hereby revoked and the 
defendant is resentenced as follows: 

Defendant is sentenced to imprisonment for a^ 
period of one (1) year. Stay of execution of sentence 
granted to February 26, 1975 at^jS^A.M, Bail limits 
New York City and Nassau Coutidy, and*' 

n 

IT IS ORDERED that the Clerk deliver certified 
copies to the U.S. Marshal and the Probation Dept, for 
the Eastern District of New York. 


Dated: Brooklyn, New 
Feb. 21, 1975 













1 


A 21 


2 

5 
4 

6 
6 

7 

8 
9 

10 

11 

12 

13 

14 


15 


16 


UNITED STATES DISTHICT COURT 
EASTERN DISTRICT OF EEW YORK 


UNTIED STATES OP AMERICA, 


-ayainst- 
MEIR KAHANE, 

Def«ndanti^« 
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X 


71-Cjr-479 


United States Coarthouse 
Brooklyn, New York 

March 17, 1975 


11 o f o r e : 


i:ONOPJ\)3LE JACK V/EINSTEIN, U.S.D.J. 
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APPBARANCES: 


DAVID G. TRAOBR, ESQ., 

Dnltad States. Attornay for the 
Eastern District of New York 

BY; THOMAS PATTISON, ESQ. 


^ARRY SLOTNICK, ESQ., 
Attorney for the Defendant 











an order in which it would be directed that he be 
maintained at the West Street facility which I under¬ 
stand will be moved within one month to its new faci¬ 
lities across the way from the Southern District 
courthouse. 

I ask that for the reason that my prior 
experience with Mr. Hershkowitz was that when he was 
ordered to have kosher food as close as Danbury, for 
four months he ate apples and oranges. Mr. Hershkowii^z 
was bom in Daohati^ And anything after that might 
have had the effects that it might have on Rabbi 
Kahane, also Mr. Hershkowitz was overweight. 

Rabbi Kahane can, if you so ordered, be suiin- 
tained in the Manhattan facility and car, if your 
Honor again so ordered it, receive appropriate kosher 
food, not the apples and oranges which past history 
is, that a past defendnant of this ilk had received. 

One of the advantages we have with regard to 
the Manhattan is he has a latwyer within \.«ilking dis¬ 
tance and a courthouse within walking distance. He 
asked to have the right to keep and maintain, phylac¬ 
teries known as tfilim in Hebrew. He's asked to 
have an electric shaver for the simple reason that 
Mr. Hershkowitz was forced to shave, being of ortho¬ 
dox persuasion. 
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MR. SLOTNICK: As your Honor %rell knows, ray 
client has the obligation of surrendering toeiorrow 
approximately at 9x30 to the United States Marshal 
to coramence service of his sentence of one year. A 
notice of appeal was filed due to adainisterial 
error in ray office. I have withdrawn that notice of 
appeal pursuant to stipulation. 

It will be filed in this court and so ordered 
by the United State Court of Appeals Second Circuit 
Which is the procedure which must be followed. The 
notice of appeal was withdrawn based upon what I 
believe some sound legal reasoning, not at the insis¬ 
tence of the defendant, to be clear for the record, 
but with his consent. 

He is gbing to jail toaxorrow and the basic 
problem we have is that Bfldxbi Kahane is a mail of 
orthodox persuasion and will find great difficulty 
with regard to the service of his sentence. 

He is going in knowing.'that within a week or 
10 days, I am not sure when, there will be the holida;r 
of Passover and he has instructed ow not to ask your 
Honor to allow him to be out for that period of tirae 
because he has a wife and four children in Israel 
and he wants to get it over with and join them. 

I would ask your Honor for the right to submit 
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He's also asked in discussing this that he havb 
the right to receive certain literature that he uses 
with regard to his writings and with regard to that 
he as asked your Honor to have the right to have a 
typewriter and he be able to have his books with him 
when he is incarcerated. 

The regucGt that I make at this time is that 
we ho able to submit to your ilojnor an order encom¬ 


passing all oP these requ«*t8. I don't think anybody] 
is i^rejudiced by it. 

^?abbi i'ahano is going to jail as are thousands] 
of otilers during the course of the year. I would 
suggest to the Court that he is different than thou¬ 
sands of others for the simple reason that he is a 
uian wlip is a knov/n writer, he has written, he is 
ox^Tossive and he is involved in his area and situ¬ 
ation of circumstances and desires to continue to 
pursue his — not only — perhaps we can call it Firs^ 
Amendment riglits but to continue what he considers 
to be liis life work and I aske your Honor not to inteil*- 
rupt that in view of the judgment of the Court a few 


weekn ago. 


going 


THE COURT: VHien is the new House of Detention 
to actually open? 

MR. SLOTNICK: I believe one month. It's 
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scheduled to open one month. _ 

MR. PATTISON; As of now, my infonsation Is th< 
Allenwood, Pennsylvania, has be picked as the tenta- 
five site for the actual sentence. I believe, my 
expei.ience the past four and a half years has been 
that West Street would not be the place for him to 
serve his year's time. 

WE COURT; Well, V7e8t Street would be out. 

The question is whether the new House of Detention 
would be a better place. 

MR. SLOTNICK; I have done sotae quick research 
with regard to the new House of Detention. I under¬ 
stand they will have single cells and appropriate 
facilities. It is also ray understanding it is open¬ 
ing up next month. 

I would be presuroptious enough to make an 
application to your Honor which I hope you don't pur¬ 
sue in the vein of Rule 35, but so that I an not pre¬ 
cluded from doing so at another tine and against ny 
client's wishes but it would accomplish both ends, 
that he be allowed to report to the opening of the 
new prison when it does open up and he be given credi¬ 
tor the time served because frankly, without his 
wife and family even though he has the benefit of 
walking throught the streets, he is restricted and 
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a target in any way, shape or form. The Weat Street 


facility and the new prison facility will be the same' 


as West Street in as much as it will accept transient 


prisoners, prisoners charged with crimes of all types 


and it will be broken down, I'm sure the same way as 


West Street now, that is into several areas: General 


population, the second level known as segregation and 


the third area^Belng maximum. 


These three areas, no one in these three areas 


is locked in 24 hours a day. Prisoners roam about. 


There is a constantly changing oSst of prisoners. 


THE COURT: Well — 


MR. PATTISON: I feel AXleaweod represents a 


minimum type institution. Prisoners get to go there 


only when they have demonstrated they can cope with 


prison life. 


THE COURT: ifhat can they do about his diet 


in Allenwood? 


NR. PATTISON: I believe steps can be taken 


at Allenwood, which is a farm. 1 know prisoners are 


allowed to leave the caaq>iand go into the town. I 


assume shopping can be done there. I would think 


that the dietary problem could be possibly taken care 


of there. I know with regard to the person mentioned 


earlier, Hershkowitz, I remember when he was in 
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West Street, every week there was anoth«ir problem. 


1 

2 : 

THE COURT: Yes, I remember. 


3 i 

MR. SLOTNICK; Unless you send an order. 


4 i 

MR. PATTISON: Even after the order. I believ 

1 

5 

the order had to be reenforced on at least one occasl< 

)n 

6 

with regard to another problem. I feel if the dietar 

f 

7 

problems can be worked out, I believe that the 


8 

second area Which the Cot&c'mentioned concerning 


9 

possible harm from other Inmates, I believe West 


10 

Street represents, and or the new prison facility whii 

:h 

11 

will serve the same function, temporary detention. 


12 

THE COURT: I thi^.yottiare probably right. 


i:i 

West Stree or new detention furnishes more physical 


14 

dangers. Supposing we do it this way: We will 


15 

require him to surrender tomorrow and the period 


16 

unti April 4th will be served at the C<Mnmunity 


r- 



17 

Treatment Center in New York with the right of the 


18 1 

defendant to leave for religious services and all 


19 

meals and with the right of, with his right to have 


20 

his bcoks and typewriter with him in his room. On 


21 

April 4th, sentence will be served at a minimum 


22 

security institution such as Allenwood where again 


2:i 

he will have the right to his typewriter and a 


24 

reasonable number of books. Re can't bring in his 


25 

whole library. 
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MR. SLOTNICK: He has one large scroll -- 

THU COURT: He can take his scroll. 

MR. PATTISON: Recent months have shown that 
Allenwood has borne very good writers. If there 
are any problems with respect to his dletairy require¬ 
ments, you will get in touch with the Court at once 
and we will make arrangements but the warden is to 
be kept informed that he does have these dietary 
requirements and that as a practicing rabbi, if there 
is not a minyon available in the institution and if 
there is a reasonably close synagogue, he will be 
allowed to go to town services there. He can have 
an electric shaver and phylacteries with him. The 
right to receive literature he can receive anywhere. 

I don't think there is any limitation. 

MR. SLOTNICK: As part of his studies he does 
receive what is know as hate-literature. There are 
First Amendment cases -- he receives literature from 
all segments of society, part are anti-semitiC’ litera¬ 


ture - 


cases? 


THE COURT: He is entitled to get it under the 


MR. PATTISON: As far as I know, yes. 

THU COURl’: I don't think we need an order on 


that. 
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MR. SLOTNICK: As a First Amendment proposi¬ 
tion the cases have indicated he is entitled to re¬ 
ceive this typo of literature. Does that solve your 
difficulties? 

MR. SLOTNICK; Almost, your Honor. For the 
moment I suggest they solve a great deal of difficul¬ 
ties, T would indicate to the Court all of the pro¬ 
positions laid out at this point apparently appear to 
be reasonable, I hope they are workable. 

THE COURT; We will have to see, if not we wil 
have to make other arrangements. 

MR. SLOTNICK; Will he be allowed to maintain 
a tape recorder with him or is — that might be — 

THE COURT; He can certainly do it while he 
is in Community Treatment Center, there is nothing 
to prevent that. What happens in Allenwood, I don't 
know. 

MR. SLOTNICK; Thank you. He will surrender 
tomorrow morning to the marshals in this building 
who will be instructed where to take him. 

THE COURT; You will take him up to the 
Coraraunity Treatment Center. If they don't have a 
room for him, he will have to come back when he has 
a room. Just instruct him to come back each morning 
until they have a room for him. We have plenty of 
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hotel rooms but not enough in our Community Treatment 
Centers. 

Thank you. 

oOo 
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AMENDED COMMIT>’ENT 
VIOLATION OF PROBATION 
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WHEREAS, the defendant, having pleaded guilty 
In the United States District Court for the Eastern 
District of New York, to the violation of T-18, U.S.C. 
Sec. 371 and on July 23, 1971, the defendant was 
sentenced to imprisonment for 5 years. Execution of 
sentence was suspended and the defendant was placed 
on probation for 5 years and fined $5,000.00 and 

The defendant having appeared In court for 
a hearing chargii.g violation of probation and after 
hearing coinsel for the defendant, Barry Ivan Slotnick, 
and Asst. U.S. Attorney Pattison, the Court finds the 
defendant guilty of violation of probation and proba¬ 
tion Imposed on July 23, 1971, is hereby revoked and 
the defendant is resentenced as follows: 

Defendant is sentenced to imprisonment for 
a period of one (1) year;. Stay of execution of 
sentence granted to Feb. 26, 1975 at 9:30 A.M, Ball 
limits New York City, Nassau and Suffolk County. 

Theddfendant will report for commitment on 
March 18, l'J75 and be taken by the U.S.Marshal to the 
Community Treatment Center In which he is to stay 
until April 4, 1975. He is to have a room from which 
he will be allowed to leave for all meals and for 
religious services. He may bring his books and type¬ 
writer with him. On April 4, 1975 he is to be trans¬ 
ferred to a minlmi.im security institution with the 
right to have his typewriter and books with him. 

Court recommends Allenwood, Pennsylvania. He is to 
have an electric shaver and phylacteries. The Warden 
is to be informed of the Court's orders.Rabbi kahane 
is a practicing Rabbi, if there is no minion (quorum 
of 10 men) he is to be reasonably allowed to attend 
services, and 

IT IS ORDERED that the Clerk deliver 
certified copies of thl* Order to the U.S.Marshal 
and the Probation Dept, for the Lastam District of 
New York. 
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UNITED STATES OF AMERICA, 

-against- 
MEIR KAHANE, 

Defendant. 

-X ! 

I 

The defendant, MEIR KAHANE, having made application 
by his attorney for an order granting him leave to depart the t 
jurisdiction of this court for religious reasons, and the U.S. 

i 

Attorney for the Eastern District of New York not opposing said 
relief, it is hereby 

ORDERED that the defendant, MEIR KAHANE, be, and he 
hereby is, granted leave to depart the jurisdiction of this 
court to commence a furlough from his present place of incarcer¬ 
ation, for religious reasons, coipmencing with the 26th day of 
March, 1975 - on or before 10:00 A.M. - and continuing until the ^ 
29th day of March, 1975 - on or before 10:00 P.M. - at which time 
he shall be returned to custody; and defexidant, r-TlilR j 

is to be furloughed to the addressM contained in the annexed j 

affirrotion of Btirry Ivan Slotnick* Caq«r which ie incoxr^orat .. ! 

! 

by raferunce into tills oroer. I 


l!-iictment No. 71Cr. 479 

ORDER GRANTING LEAVE TO 
DEPART JURISDICTION 
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ORDERED that the defendant, MEIR KAHANE, be, and he 
hereby is, granted a second furlough for religious purposes, 
which furlough shall conunence on or before noon on the 1st day 
of April, 1975, and terminate on or before 10:00 P.M. on the 
3rd day of April, 1975, at which time he shall be returned back 
to his place of confinement; and 

It is further 

ORDERED that the above-ncuned defendant, MEIR KAHANE, 
shall not be transported to his designated place of incarceratio: 


on ^ny Friday, due to religious reasons;' and > 

hi.r^ V.. 7 ct-i c< \ n X?. ,f L S -» ) C-'/ : 


It is further 


A/ I "> > I 


ORDERED that the defendant, MEIR KAHANE, shall render 


himself amenable to the further orders and process of this court 
during the said periods of furlough. 


Dated: New York, New York 

March 25, 1975 

Consented to: DAVID G. TRACER 




By; THO^S PATTISON 
Asst. U.S. Attorney 
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Before: 


united States Court House 
Brooklyn» New York 

April 4, 1975 
3:15 o'clock p.m. 


HONORABLE JACK B. WEINSTEIN, U. S. D. J. 


ILENE GINSBERG 
OFFICIAL COURT REPORTER 


1 hereby fy U.-*- ' 
a ti-ui! an; acci *' *•’ 
ctenot’r' ' ' - 

/I ' 

\L:i ■ . 
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Di strict Court 
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Appearances: 


DAVID G. TRACER, ESQ., 

United States Attorney 

for the Eastern District of New York 

BY: THOMAS PATTISON, ESQ., 

Assistant United States Attorney. 


BARRY IVAN SLOTNICX, ESQ., 

Attlzney for Defendant. 
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THE CLERK; 0. S. A. v. Heir hahane. 

MR. SLOTNICK: With regard to the matter be¬ 
fore the Courtr I have am application. 

I might as well give your Honor the final 
facts. I have been told by the Bureau of Prisons 
they will not obey your Honor's order and provide 
Rabbi Kahane with kosher food and will not respect 
your Honor's order with respect to religions belief 
concerning kosher food and concerning the possibility 
of going to synagogue. 

THE COURT: Hell, aren't there enough Jewish 
people in Allenwood to form a minion? 

MR. SLOTNICK: There may or awy not be. 

THE COURT: If there are, they can hold ser¬ 
vices within the prison walls. If not, he must be 
persdtted to go out into the coantmity. 

MR. SLOTNICK: The Bureau of Prisons have told 
me point-blank they will not obey your Honor's order. 

THE COURT: Would you like to respond, Mr. 
Pattison? 

MR. PATTISON: First of all, may I say, the 
order can be — although there in a serious doubt as 
to the actual evidence of the court order concerning 
the Bureau of Prisons rules and regulations, et 


'>3r til' 


cetera — the Biureau of Prisons can and will treat 




Liv .'V •>;. .* : V 




1 
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him as they do every other Jewish prisoner con¬ 
cerning food, kosher food, on certain days, Passover, 
holidays, et cetera. 

THE CX>URT: They have to give him kosher food 
every day. It is not a thing he can have one day 
a year or a few days a year. 

MR. PATTISON: That is Where the problem 
comes up. There have been, and apparently - and 
there is presently - a case in the Southern District 
now involving two others - Smllow and H\ass - two 
other Defense League members, and this is set for a 
hearing later this month — I believe the 16th day 
of the month, concerning the food issue. 

The prison points out that preferential 
treatment for amy one person would be detrisMntal to 
the the policy concerning other groups. 

THE COURT} It is not a question of preferen¬ 
tial treatment but what is required under First 
AmendsMlnt rights. 

If the Government wants to take custody of 
somebody, they have to do it without violating his 
constitutional rights. I don't know idiat the ansifer 
to this is. It has not been briefed. 

The defendant has not submitted to me emy 


religious experts who will tell me whether the laws 
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must be obeyed under the clrcvunstances. There are 
situations where kosher food need not be provided In 
emergency situations. All dietary regulations are 
subject to emergencies of one type or the other. 

Now, I don't know what the law is. I an 
not a rabbinical scholar and I don't even know 
enough about American law to know what the answer is. 
It is a difficult problem, but assunlng that he has 
a right to kosher food and it is in violation of his 
constitutional rights to deny it and ass\iming, too, 
that it is a serious religious lapse for him not to 
have kosher food, I think we have to wait until we 
see what you come up with. 

I am just not satisfied that counsel has done 
anything to make it possible for me to decide this 
in a sensible way. 

MR. SLOTNiCKt Your Honor, I eun prepared to 
submit a memorandum of law to your Honor this coming 
week. There is a depth of cases surrounding the 


issue. 


THE COURT: You had better also submit, and 


the Government will probably have to consult some 
rabbinical experts and subsdt either through testi¬ 
mony or or through affidavits information with re¬ 
spect to what the religious law is here. 


V. 
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What is the situation? 

MR. PATTISON: Mr. Tragor may help in that 

area. 

THE COURT: Are you aware of the law? 

MR. PATTISON: Mr. Trager, as I say, may help 
in this instance. But may I cite one instance, 
quoting Rabbi Kahane complaining about Mr. Morse's 
bail application; a Jewish scholar. Rabbi Davis's 
advice to a young Army officer, who asked him if 
while in the Army he had to eat port, could he eat 
pork, and the rabbi said - quoting Rabbi Kahane - 
"Yes, you may, but you siay not suck the bones." 

That is Rabbi Kahane. 

Now, that leads me to believe that there are 
emergency situations wherein a person may eat other 
foods — 

THE COURT: Yes, but I don't hold myself out 
an expert on either American constitutional law 
or rabbinical law. 

When is he supposed to surrender? 

MR. SLOTNICK: Monday. 

THE COURT: That will have to be stayed until 
this is straightened out. When can you get briefs 
and expert testimony to me? 

MR. SLOTNICK* We %fOttld be ready for a 






hearing next Friday. 
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MR. PATTISON: I don't know about a hearing. 

THE COURT: Well^ the Government nay need 
*®ore time. How much time do you want? 

MR. PATTISON: I would say it would take me 
a lifetime to learn about this but I think if we 
have a week after receiving the papers, I think we 
can answer them then. 

THE COURT: Defendant Kediane's brief will be 
in next Friday. The Government's papers will be 
in the Friday thereafter and then we will set a date 
for a hearing. 

MR. PATTISON: Just for the record, we are 
ready, willing and able to abide by every term of 
the current order as it exists now, which was signed 
by the Court which does not specify kosher food. 

THE COURT: He w-11 have to stay in the com¬ 
munity treatment center until further order. 

MR. PATTISON: May I correct what I said last? 
I assume the application before the Court today will 
amend the order as it is presently written to in¬ 
clude the requirement of kosher food at Allenwood, 
which is not in the ordur? 

THE COURT: He will remain at the community 
treatment center and supply his own food. 
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MR. SLOTNICK: That's what he does now. 

MR. PATTISOM: Mellr the present order does 
not precisely require kosher food at Allenwood. 

THE COURT: That is what I have to decide. 

MR. SLOTNICK: That is the issue. 

THE COURT: What is the status of the 
Southern District case? 

MR. PATTISON: It is on for the 16th of April. 

THE COURT: Before whom? 

MR. SLOTNICK: Judge Krushane. 

Your Honor, I have had Rabbi Kahane in my 
home for the last few days and I have becme some¬ 
what of a rabbinical scholar. It is eunazing how 
much I don't know. I am convinced he is an ex¬ 
tremely religious, practicing Orthodox rabbi. 

THE COURT: Weil, there are plenty of 
Talmudic scholars in the City of New York. 

MR. PATTISON; Just go through the witness 
list of the last hearing. 

THE COURT: If you want to agree on a court- 
appointed expert, we can do that, too. 

MR. SLOTNICK: May we have a stay directed by 
the Court because the Marshal's office, although 


I am an officer of the court, may not agree? 

THE COURT: Well, you had better get up an 
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order quickly. ThemVr you. 

MR. PATTISON: This is the order as it exists 
now (indicating). 

MR. SLOTNICK: Could you put a stay on that 

order? 

MR. PATTISON: This is a copy which your Clerk 
was kind enough to make £or me. 

THE COURT: Let me have it (document handed 
to Court). 

Until a further order of the Court, the de¬ 
fendant will be kept at a community treatment center 
in New York City, being allowed out to eat meals and 
attend religious services. 

Thank you, gentlemen. 

MR. SIxynfICK: Again, I %irould indirate for the 
record that I would have supplied a memorandum today 
but I have spent the las t two and a half days at 
synaqogxie as a result of Rabbi Kahame's visit and 
perhaps that will help in the writing of my brief. 


* * * * 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


- against - 


MEIR KAHANE, 


71-Cr-479 


NOTICE OF MOTION 
FOR ORDER PROVIDING 
KOSHER FOOD FOR 
DEFEN DANT__ 


Defendant. 


SIRS; 

PLEASE TAKE NOTICE that upon the annexed motion and exhibits 
the undersigned will move this Court before the Honorable Jack B. 
!wp.inr,toin for an Order directing e United States to make avail¬ 
able to the defendant, during his incarceration, kosher food on 
a regular daily basis and '_he availability of a duly constituted 
Uinyan, all for reasons more fully set forth in the annexed motion 
and in the memorandum in support of said motion. 


Dated; New York, New York 
April 11, 1975 


Yours, ‘'tc. 

BARRY IVAN SLOTNICK 
Attorney for Defendant 
233 Broadway 
New York, New York 
(212) 233-5390 


TO; DAVID TRACER, ESQ. 

United States Attorney 
Eastern District of New York 
United States Courthouse 
Brooklyn, New York 








’ 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

1 

1 

UNITED STATES OF 

AMERICA, 

71-Cr-479 

- against - 

MEIR KAHANE, 

Defendant. 

MOTION FOR ORDER 
PROVIDING KOSHER 

FOOD FOR THE DEFENDANT 


Defendant, Rabbi Meir Kahane, respectfully moves this Court 
for an Order directing the United States and its officers to make 
available to him, on a regular daily basis, kosher food that meets 
Orthodox Jewish requirements comparable in nutritious content to 
the regular menu served to all other inmates in federal institu¬ 
tions . 

Furthermore, the defendant moves for an Order directing that 
during the period of his incarceration, should at any time a 
"minyan", as defined by Orthodox Jewish law, not be available, that 
defendant be permitted to go to religious services in a nearby 
town where such a "minyan” be available. 

The grounds for this motion, more fully set out in the 
attached Memorandum of Law, are that the defendant is entitled, 
by reason of the First and Eighth Amendments to the United States 
Constitution, to serve his prison sentence in a manner that is 
not cruel and unusual and that accords with the dictates of his 
conscience and his religion. Since there are available means by 




/ 
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which the defendant may be la’’fully kept in federal custody and 
still have adequate and nutritious kosher food available to him 
and the additional requirement of a duly constituted "minyar" 
available to him, this Court should direct that means to those 
ends bo employed. » 


Dated: Now York, New York 
April 11, 1975 ' 


Yours, etc. 

BARRY IVAN SLOTNICK 
Attorney for Defendant 
233 Broadway 
44th Floor 

New York, New York 10007 
(212) 233-5390 




/ 
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April 17, 1975 


Mr. Matthew Walsh 
Center Complex Director 
Community Treatment Center 
Department of Justice 
Federal Bureau of Prisons 
210 East 55th Street 
New York, New York 10019 

I 

Dear Mr. Walsh: 

Thank you for your letter of April 16, 1975. 
A copy of it, together with my response, is being 
sent to the attorney for Rabbi Meir Kahane and to the 
United States Attorney. 

The papers from the United States Attorney 
in this case should be received by this office on 
Friday, April 18th, and a hearing is scheduled for 
Monday, April 21st, at 10:00 A.M. At that time the 
United States Attorney may wish to present information 
available to you through witnesses or otherwise. 

The court appreciates your cooperation in 
this, and other, matters. It recognizes that while 
the Community Treatment Center provides great actual 
and potential advantages for society, the courts, and 
prisoners, it does present to those in charge of the 
facility difficult administrative problems. 


With all best wishes. 


Thomas R, Pattison, Esq. ,j 
Assistant United State 

Barry I. Slotnick, Esq. 


■L 


incerely yours/ 


U.S.D. 


Attorney 





TjfCt 
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T«l« t (212) 573-5291 


April 16. 1975 


Hon. Jack B. Weinstein 
U.S. District Court 
U.S. Courthouse 
Brooklyn, N.Y. 11201 

Dear Judge Weinstein: 

I know that you are aware of the activities and statements made by or at¬ 
tributed to Rabbi Meir Kahane as reported in the news media. An example 
of his reporting is found on page 3 of today's issue New York Daily News, 
copy enclosed. 

Rabbi Kahara's quoted statement to the effect that while at our facility 
he can continue to direct the Jewish Defense League activities is one that 
causes me some distress. Monday's press reported that over a hundred mem¬ 
bers of the JDL were arrested by the police last Sunday for staging a sit- 
down in the March for Soviet Jewery and Rabbi Kahane credits himself with 
planning that sitdown. What concerns me deeply is the public impression, 
to be drawn from Rabbi Kahane's statements that he has the ability to direct 
illegal activity while in custody of the Federal Prison System. Under his 
present circumstances he does have that capability but this agency does not 
condone that behavior and I would appreciate your consideration in amending 
the Court order to clearly proscribe such behavior while in our custody. 

By order of the Court, Rabbi Kahane is permitted to leave our facility each 
day for periods of time to allow specifically for meals and religious ser¬ 
vices. We do not have the capacity to control or supervise his activities 
during those periods. 

Rabbi Kahane has had several press conferences during his time at our facil¬ 
ity. This has required more staff time and attention than we can reasonably 
afford and is disruptive of our normal and orderly function. As you can well 
appreciate this case is not one programmed for the design of a Community 
Treatment Center but it is one which can tax the limits of our resources. 











I have these concerns and want to share them with yo.. I know that you under¬ 
stand some of our problems and limitations and we can also appreciate some of 
the intricacies you face in dealing with complex cases. Perhaps by express¬ 
ing these concerns we can come to a better appreciation of S'^me of the unique 
problems that somehow or other always crop up in New York. 



MAHHEW WALbH 
Center Complex Director 















DAILY KLW'S, WliDNESDAY, AITIL 1C, 1975 


I , By WIIXIAM SHERMAN 

' Ralilii Meir K,nliat\c vas''scntcuccd to .spend 
' a year in a federal penitentiary last month, but 
. because of an uniisiiiil court order the militant 
rabbi is ensconced in a West Side apartment hotel 
and is allowed to travel around the city for aeven 
i hours a day. 

The oiils|Kiken leader of the Jewisn Defense Leaeno 
was given the jail term for violating conditions of a 1971 
.parole whirh jiruliibils direct or indirect contact with guns,- 
•■^mb.'!, dynaniile or other weaponry. 

'll Hut under special conditions 
r Wrantctl by J^rookljTi Krdcral 
i ^udre Jack Wrinsloin, Kahane 
ti allowfU out of the apaitmeiit. 

It halfway houtte for fedaral 
prtaonara, from 0 ntitil 9 in the 
morntnif, noon until 1 p.m.» and 
6:$0 to 9:80 p.m. 

; Weinatein an id yesterday that 

> ha rrantrl the order, termed 
**hicbly ut«»<iiirir* by frUeral 

t pidMilen outlioritieM, herause of 

• Xahane'a protrat that the U.S. 

> Bprtau of Tiiaon^ Saa refused 
to provide-him wit*, kosher food 
at the Allenwood, Va. peniten* 
tianr. 

Tno JU'Ve Mid he would rule 
a«at week on Xahane’a motion 
that all Jewish prisoners be pro* 

‘Tided with a special diet upon 
rtquoet Weinsleiit pointed out 
that city Jails provii*c kosher 
food. 

Meanwhile, Kahane Is at 39 
W. Slsl St., where he was inter* 

Yiewed yesterday after his nooit 
meal in a lounce on the sevenlli 
floor. 

IdCl'a face I*,** he said. *‘Weln- 

• etein cave me a bre.ak. He eould 

• have aeiit me direct to Allen- 
wood. )Uii here ) can direct the 

• JDIi aetivitica. I iilanned the 
aitdown at the hlarcii for Soviet 
Jewry pn Sunday. 1 can eont- 
municato with my croup and 
make plans.' 

It was that kind of plannlnr 
that fot Kaiiane, who \% marrie«'i 
and has four children, into trou¬ 
ble in the firivl place. In adtii- 
lion to his Amerir.in krai trou¬ 
ble, it is ehaiccd that, whik 
vtMlinr Jstael, he plotU*d to 
amurcle at ms to Kurope to 
avence the Arab teiroiist kill¬ 
ings at the Munich Ulympira. 

Hr alao dMceled hia Jlll« col- 
kacoea here ta firrleiN-h tho 
Xavtei Mi'ivum as a piotcst 

• acaittst Soviet treatment of 
i«wa* 

*lAok. I admit I did M. I make 
m hontu about It, and IV do H all 


On list 8t., Kahane shares a 
room with a man who his law¬ 
yer. Borry Slotnik, says **is a 
bank robber.” Durinc the inter¬ 
view Kahane said, *'I’m 
eomfortabic here, I’m comfori- 
ablo anywhere. Hrison is easy ao 
, lOBc as you have somethinf to 
j read." 

Asked abont the eeurt order, 
Weinsleia said: '*1 use the 
halfway house usually for a 
man who ia working oml hat a 
family to aupfiort, so the family 
uon'l break tip.** 

"Kahane’i ease la sperlal,** 
said Wciiir;(ein. Jamr<« K Hsr- 
ron, ehlef tf.S. probation officer 
I'or tlie h^slern New York Hit- 
trki, aaid of the Judne’e order: 
“U'a highty unuaiial. Jle ia arir- 
ing out his M'nlentc at the h.sM- 
way house until further urdvrs 
from Judge Weinatein.” 

Hut evm if he rvrntuoMv has 
tn CO U AllenwooJ. K.ihone will 
prnliaMy have a rntft lime of 
It it a minimuiw stwoiiljr, le«i*ot 
instil ntntn. 


Meir Kahane at a news confer* 
once leal week. 
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^l»utc^ ;&uttc6 Prpailmrnt of ^Justice 


UNITED STATES A’ri’ORNEY 

Eautehn Disthict or New Yuhk 
Federal Ul'ildino 
llitOOKLYN. N. Y. 11201 



April 18, 1975 


Honorable Jack B. Weinstein 
United States District Judge 
Eastern District of New York 
United States Court House 
225 Cadman Plaza East 
Brooklyn, New York 11201 

Re; United States v. Meir Kahane 
Docket No. 71 CR 479 _ 


Dear Judge Weinstein; 

This letter is submitted for tlie purpose of summa¬ 
rizing the position of the United States regarding (1) the 
motion of the defendant, Meir Kahane, filed on April 11, 

1975, for an order compelling prison authorities "to make 
available to the defendant during his incarceration, kosher 
food on a regular daily basis and the availability of a 
duly constituted ainyan”, (defs. Notice of Motion, filed 
April 11, 1975), and (2) the validity of the judgments and 
orders entered subsequent to the entry of the initial judg¬ 
ment on February 21, 1975. 

We submit that the motion of the defendant, Meir Kahane, 
is little more than a transparent effort to prolong his con¬ 
tinued "presence" in the Community Treatment Center in New 
York City. Indeed, the defendant has apparently had little 
reluctance in publicly stating the purpose of raising the 
"kosher food" issue. Thus, on April 15th he told a New 
York Daily Mews reporter that "[Tlhe Court could have sent 
me direct to Allenwood. But here I can direct the JDL 
activities. I planned the sitdown at the March for Soviet 
Jewry on Sunday. I can communicate with ray group and make 
plans". (New York Daily News article attached.) After being 
asked "if his motion about kosher food was not a stratagem 
to keep him in Mcinhattan and in direct control of the JDL," 
Mr. Kahane replied "I'm kosher,and I believe that all Jewish 
prisoners should have the right to that diet. 3ut let's 
face it, if I was in Allenwood I could live on veget£d)les." 
(New York Daily News article attached.) 
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Honorable Jack B. Weinstein 


April 18, 1975 


Similar evidence of the disingenuous nature of the 
defendant's jvosition is evidenced by his sudden change of 
heart regarding his place of incarcerati 9 n. While the 
defendant initially requested that he be allowed to serve 
his sentence in West Street, citing the alleged availability 
of kosher ford in that institution (Min. of March 1/, 1975, 
p. 2(a)/, he has apparently now abandoned that application. 
Indeed, defendant's moving papers are taken almost verbatim 
from those recently filed in a proceeding by other defendants 
in the Southern District of New York, ( United States v. Smilow . 
73 CU 24) who sought to have their place of confinement change 
to VJest Street. liov;cver, there is one significant difference 
between the tv;o sets of papers. Included in the papers filed 
in the Southern District proceeding is an affidavit by one 
Bon B. Weintrauh of an organization called "The National Assoc¬ 
iation for Justice", which alleges that kosher food is avail¬ 
able at the West Street facility. That specific allegation is 
omitted in the otherwise identical affidavit of Mr. Weintraub 
filed in the instant proceeding. Thus, it is apparent that 
what Rabbi Kahanc desires is not a prison facility whep he can 
have kosher food, but, instead a half-way house where he will 
be xTnd'T little more restraint than an ordinary citizen staying 
at a hotel. Although, initially, in a desire to accomodate 
what v/e thought were sincerely motivated religious beliefs 
we did not do so, v/e are now compelled to voice an objection 
to the propriety and validity of the Amended Commitment filed 
on March 17, 1975, and the order entered on April 4, 1975, 
staying the transfer to Allenwood. 


We submit, first that having entered a jud^ent convicting 
the defendant of violating his probation, the district court was 
witlumt power to amend that judgment other than for the pur^^se 
of correcting any "illegality" or any clerical error .F.R. 
Trim P Rules 35 fit 36. I^oreovcr, even assuming the district 
court does possess the power to amend the judgment of 
it is without power to direct the Attorney General to place the 
defendant in any particular institution 

provide the defendant with any particular diet. Section 4082 
of Title 18 of the United States Code provides in pertinent 

part: 
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(a) A person convicted of ein offense 
against the United States shall be 
committed, for such term of imprison¬ 
ment as the court may direct, -o the 
custody of the Attorney Generali of the 
United States, who shall designate the 
place of confinement where the sentence 
shall be served. 

(b) The Attorney General may designate 
as a place of confinement any available, 
suitable, and appropriate institution or 
facility, whether maintained by the 
Federal Government or otherwise, ^d 
whether within or without the judicial 
district in which the person was convicted, 
and may at any time transfer a person from 
one place of confinement to another. 

It is thus settled that a district court f J 

olace of confinement in its sentence since this is a ^Jtter 
confiaed by the statute exclusively to discretion of the 

Attorney General". Hamilton v. wait er, 361 F.2d. 579,581 
(C A 4th Cir. 1966) (sentence providing for concurrent 
se^Cierwit?; State Untence held impermissible designation of 

place of confinement). As the Court of 3 ^° V^d at 581- 

Circuit observed in the Hamilton case, supra, 361 F.2d at 5»i. 

"In practice the sentencing court in the order 
of commitment frequently recommends a place 
for the convict’s detention. However, while 
it is generally followed by the Attorney 
General, it is only a recommendation and not 
an order of the court." 

Accord, Floyd v. Henderson , 456 F.2d. 1117, 1119 (5th Cir. ' 

United States v. Farmer , 343 F. Supp. 955, 956 (E.D. Tenn. 

United States v. To maiolo , 294 F. Supp. 1296, 1299 (E.D.N.Y. 1969) 
("The designation of a place of confinement is no part of a 
judicial sentence and is nothing more v.han surplusage"); United 
States V. McIntyre , 271 F. Supp. 991, 999-1000 (S.D.N.Y. ^^^7). 

See also, Lawrence v. Willinghctm , 373 F.2d. 731 (10th Cir. 1967) 
^Attorney General "has exclusive authority to transfer prisoners 
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pursuant to 18 U.S.C. 4082). Moreover, it has been specifi¬ 
cally held that the discretion to assign a committed prisoner 
to a community treatment center is vested exclusively in the 
Attorney General pursuant to 18 U.S.C. 4082(c) and (f). Mercer 
V. U.S. Medical Cente r for Federal Prisoners , 312 F.Supp. 1077 
(D.C. Mo. 1970) (denied habeas corpus petition; prisoner had 
alleged that he had been wrongfully denied assignment to a 
community treatment center). 

Accordingly, we respectfully submit that, to the extent 
that the Amended Commitment, dated March 17, 1975, directs 
that the defendant is "to stay" at the Community Treatment 
center until April 4, 1975, it is invalid. Similarly, the 
direction contained in the order entered on April 4, 1975, 
extending the period during which the defendant would 
kept" at the Community Treatment Center is likewise invalid. 
We, therefore, ask that both these directives be vacated 
forthwith. 


II 

We need not burden this letter with any lengthy response 
to the merits of the application of the defendant because, 
jnong other reasons, the application is premature. The key 
requirement of any claim that the internal administration of 
a prison denies the prisoner fxindamcntal rights is that the 
prisoner has first exhausted his administrative remedies. 

Kochie v. Norton, 343 F. Supp. 956, 956 (D. Conn. 1972) (dismissed 
petition alleging prisoner was prevented from wearing medically 
prescribed shoes). 

In Waddell v. Al ldredge , 480 F.2d. 1078 (3rd Cir. 1973) 
the Court of "Appeals held that an action brought to compel 
officials of the United States Penitentiary to allow Black 
Muslims to establish worship services and to prepare at least 
one pork-free meal per day could not be maintained because the 
inmates had failed to exhaust administrative remedies through 
application to the U.S. Bureau of Prisons. Accord , Paden v. 
united States, 430 F.2d 882 (5th Cir. 1970 ). The Court^of__^ 
knoeals rn ~widdell v. All dredge , sugra, specifically referred 
to Section F(l) of the Bureau of Prisons Policy Statement 7300. 
43A, dated 7/7/70, which provides in pertinent part: 
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"A committed offender may abstain from 
eating those food items, served to the 
general population, which are prohibited 
by tlie religion of the resident. The 
committed offender may receive added 
portions of non-rationed food items, 
from the main serving line, which in no 
way cause a violation of the restrictions 
of the faith professed by the committed 
offender." (^. at 1080 n.3.) 

Moreover, Section 7300.43A, was also construed in Theriault 
V. Carlson, 339 F. Supp. 375 (N.D. Georgia 1972) , to commit the 
Bureau of Prisons to "extending the greatest amoxint of religious 
freedom possible within a prison context to committed offenders, 
and assisting them in the practice of the 'religion of their 
choice'." 


We, therefore, submit that when and if the defendant is 
transferred to Allenwood and has exhausted his administrative 
remedies, and claims that prison authorities are violating his 
First Amendment rights, there will be sufficient opportunity to 
petition for judicial relief in an appropriate procedural 
setting. Indeed, we note that every case cited by the defendant 
demonstrates the present criminal proceeding is not the vehicle 
by which the relief sought may be judicially obtained. 


Respectfully submitted, 

^ Wu t* Mi / 

DAVID G. TRAGER 
United States Attorney 


cc: Barry Ivan Slotnic)^, Esq. 
233 Broadway 
New York, New York 
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THE CLERK; United Staten against Meir Kahane. 

THE COURT; Just to refresh your recollection, 
following the hearing on February 21, Meir Kahane was 
found guilty of violating the specific terms of his 
probation in that he dealt with firearms and other urged 
the use of explosives and guns. Accordingly, the Court 
sentenced him to one year, to be served in a correction¬ 
al institution of the United States. 

There was a further hearing on February 26, 1975, 
because the Court had, on the request of the defendant, 
granted a stay in accordance with the normal practice 
of this Court to permit him to settle his affairs. 

On the request of the defendant, the stay was 
continued until March 18, The Court instructed the 
United States Attorney as follows; 

“The United States Attorney is directed to com¬ 
municate witl; the Attorney General of the United States, 
tlirough the appropriate authorities, to indicate that 
precautions should be taken to insure that the defendant 
is not harmed while he is incarcerated. 

“He is to be placed in an institution, and in a 
setting so that he can obtain the benefits of kosher 
foods and other religious requirements that he may rea¬ 
sonably have. 

“He is not to be placed in a general high security 
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institution where he may be harmed by the inmates." j 

There was no objection made by the Government at 
that time to the Court's Order. 

At a hearing in this Court on March 17, 1975, t>e 
matter of his religious requirements was further dis¬ 
cussed. On page 7 of the record, Mr. Pattioon cays, 

"I believe steps can be taken at Allcnwod, which is 
a farm." That is in response to the Court’s inijuiry, 

"vniat can they do about his diet in Allenwood?" 

Mr. Pattison went on to say, "I know prisoners 
are allowed to leave the camp and go into the town. 

I assume shopping can be done there. I wuld think that 
the dietary problem could possibly be taken care of there.' 

There then arose a problem of the Passover seauan. 
The normal practice of this Court is to allow defendants 
a stay so that they can celebrate religious holy days 
with the^ families. This is traditional at Christmas 
nd other holidays of all major religions. 

*3ut in the case of this defendant, because his 
family wan in Israel and he could not leave the country, 
he preferred to begin his sentence at once. According!/# 
tlie Court directed at page 8 of the minutes of March 17 ih 
as follows: 


"Vte will require him to surrender tomorrow, and 
the period until April 4th will be served at the Commm 




L.s. iL. .. i' 
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ity Treatment Center in New York, with the right of thej 


defendant to leave for religious services and all meals, 

"On April <lth, sentence will be served at a nin- 
imuTi! security institution, such as Allenwood." 

No objection was made. 

At page 9, the Court noted, and there is an inacj- 
curacy in the record which the Reporter will correct, 

"If there are any problems with respect to his dietary 
requirements, you v;ill get in touch with the Court at 
once, and we will make arrangements, but the Warden is 
to be ker»t informed that he does have these dietary 
requirements, and that as a practicing rabbi, if there 
is not a i.iinion available in the institution, and if 
there is a reasonably close synagogue, he will be al¬ 
lowed to go to attend services there. He can have an 
electric shaver and phylacteries with him." 

Then the Court went on with respect to his rightj 
to receive various hind of literature. 

The Court V7as then informed that on investiga¬ 
tion of the attorneys for the defendant, Allenwood wouljd 
not be able to supply kosher food, so that c.i April 4, 
1975, this Court amended ^ts Order of March 17, 1975 tc^ 
provide, "until further Order of the Court, the defen¬ 
dant will be kept at a Conuriunity Treatment Center in 
New York City, being allowed out to eat meals and atteiid 
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religious services." 

That hearing was conmenced on April 10 of this 
year, at wjiich time the Government took the position 
that this Court lacks authority to evf>n hold a hearing 
on this iss-,, despite the fact there is presently penc 
ing in the Southern District of New York, in the case 
of United ntatr-s versus Sruilow, 73-CR-24 and 25, an 
extensive series of hearings on this issue. I have 
been favored by Judge Griesa with a copy of the tran¬ 
script, and Exhibits 3 and 4 at that hearing. Some of 
that material does seem to me to be useful. I believe 
I can judicially notice it, and it will save a great 
deal of time if it is judicially noticed. 

Is there any objection to my judicially noting 
it and having the Clerk mark it? 

MR. srX)TNICK; The defendant has no objection. 

MR. PATTISON: None, your Honor. 

THE COURT: The Clerk will mark as a single 
Exhibit, and place in an envelope the papers I have 
just referred to. 

TITE CLERK: Marked as Court Exhibit 1. 

(So mar3;ed.) 

THE COURT; On April 16, 1975, the Court was 
favored by communication from Mathew Walsh, the Center 
Complex Director of the Community Treatment Center, 
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referring to certain problems that Mr. Walsh had in 
supervising the defendant. 

The Court responded, and ordered the letter 
filed, and this should also be made a part of the Court 
record. Any objection? 

MR. SLOTNICK: No objection. 

THE COURT: Make it a Court Esihibit. 

MR. SLOTNICII: For the record, your Honor, we 
have received a copy of that letter, together with youx 
Honor's response. 

THE CLERK: Court Exhibit 2. 

(So marked.) 

THE COURT: The Court has received a great many 
communications from members of the public on this mat¬ 
ter, all of which have been filed, and are available 
to counsel. I have not responded to these letters, as 
is my normal practice to respond to every communicatior 
the Court receives, in view of the large number of then 
But there is one letter which has a serai-authoritative 
basis, and therefore, special note should be made there 
of. It is from the New York Board of Rabbis, dated 
April 23, 1975, which is the major organization in thif 
area of rabbis, and if there is no objection, we will 


N 


mark it as a Court Exhibit, for counsel's use. 

MR. PATTISON: We would like to see it, your 
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The Court hat; not yrt j illed out t)ic applicable 
forms to be cent to the institution. Beyond that, therh 
may well be a basis for the Court's jurisdiction, pur¬ 
suant to Rule 35, if, as Government counsel concedes, 
that issue is not cl^'ar. 

The Government'3 contention, apparently, is that 
tlie Court lias no power to reduce sentence at the presenL- 
time. There is no clear authority on the point. There 
are some dicta that the Court believes suggests it does 
have that power, but that will )iave to be considered 
further. I reserve decision on that point. 

The further question, whether this Court has 
the pov/er to correct conditions of incarcerating where 
there is a threat tliat involves First Amendment rights, 
is also a difficult prol>lem. 

The Court clearly has the power in the protection 
of Constitutional rights, through its extraordinary writs 
of habeas corpus and mandamus, to correct conditions in 
an institution which interfere with Constitutional rights 
or constitute any form of cruel or unusual treatment in 
a Constitutional sense. 

(continued on next page.) 
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THU COURT: There is, however, a serious venue 
problem v/liich the Court does recognize, and that is 
whether the application s''ould be made in this districi; 
or in the district to v/hich the defendeint is sent. 

The Court reserves decision on tJiat matter. 

Since, hov/cver, a hearing in tlio Court's 
opinion is clearly authorized at tlic very least for 
purposes of recommendation, tlic Court v.’ill proceed, 

1-lR. GLOTNICK: Your Honor, we would call to 
tiio witness stand as our first witness. Rabbi Moses 
Tcndlor 

MR. KOl^lAN: Your Honor, we are prepared to 
waive the administration of the oath. 

TilR COURT? It may well be that the Rabbi has 
no objection to affirming. Do you? 

TlHi WITNESS; Not to affirming, no. 

RABBI DR. MOISHE D. TENDLER, 

having lieen called as a witness, first duly affir.iiing, 
testified as follows: 


direct exa;iination 


by MR. bj-a*NICKi 


Q Rabbi Tendler, would you indicate what your 

background v;ith regard to tJie field of Kashruth? 

A I am a duly ordained Orthodox Rabbi. 


\ 


I have a special interest in the field of Kashruth, 
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being one of the nonior morabers of the State Advisory lioard 
on Kashrutli to tho Dcparti:\ont of Agriculture and Markets, 

I am a member of the Uabblnic Advisory Board of the 
Rabbinica.1 Council of America on Knshruth, and that is that 
1 iv\3sod on all ilashruth matters administered by the Orthodox 
I'nion Congregation, fne largest kosher certifying organiza¬ 
tion in tlie v/orld. 

I am also major consnltant to every organization 
involved in Kaslirut}) supervision, 

Q Is Kashruth a basic tenet of the Jewish religioji? 

A The Kosher Law, like most biblical laws, occurr 

in two levels of categorical imperatives — one biblical and 
one rabbinic. 

The biblical laws, those given to us thousands of 
years ago, have been modified in the course of time by 
authentic rabbinic tradition. The Kashruth laws are of 
biblical origin, v/ith certain rabbinic modifications as they 
occurred througliout tlie ages, witli full authority, of course, 
vested in tho rabbi by the Bible. 

0 V/ould a Jev; be allowed pursueint to Hebraic law 

to eat non-koslicx‘ food? 

A Tho definition of non-kosher food is critical. 

Q Then I witlidraw the question and I would ask 

you to /c us a definition of non-kosher food. 
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^ Correct. Food of suiiroal origin in totally 

governed by biblical law, not only by rabbinic law, so tliat 
the consumption of improperly prepared meat products or 


unacceptable fish products involve a violation of biblical 
law, one tivat every Jew is required to defend unto deatli. 
In other words, no tlircat otlicr than the threat of actual 


loss of life permits a Jew to violate tliese laws. 

He is required by biblical tradition to forfeit all 
his wealth, to suffer any amount of cruel punishment rather 
than succumb and consume non—koshor food that has been 
forbidden by the Bible. 

Q Do you know the defendant RaJjbi Meir Kahane? 

A I do, botli by his reputation and because I 

have had personal contact with him during the summers when 
he has been in Israel. I7e share the saine apartment building. 

Q Are you aware of the fact that he is a prac¬ 

ticing Orthodox Rabbi? 

A To my knowledge, he meticulously observes all 

the biblical and rabbinic tenets of bublical Jewish law. 

Q If non—kosher food were available — withdrawn. 

If Kosher food were not available in a penal institu¬ 
tion, what would the religious dictates be upon Rabbi Kahane 
and his conduct with regard to the partaking of nen-kosher 


food? 
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A If all he had was non-koshor food to eat, he 

would have to wait \intll his physiological state, his vital 
signs would so be deterrained by competent medical authorities 
that he is in danger of dying — then and only then could 
ho partakecf food. 

Q Now, which food requires supervision with 

regard to whether it is kosher or non-kosher, ^md how is that 
determination made? 

A This is one of the truly complex areas in light 

of modern technology, modern food technology, one that 
occupies much of my*time. 

It may not be well-knov/n to this Court that so simple 
a product as broad in Ttoerica is largely forbidden by 
biblical law to anyone wlio observes the Jewish tenets. 

Most bread is baked with shortening, most shortening 
used commercially is eitlier pure animal shortening or a 
jaixture of vegetable or animal shortening, or the pans in 
\/hich they are bedeed are greased with am animal shortening, 
so-called release factors, v;hich makes tlic bread adtsolutcly 
forbidden except, as I said, if necessary to save one's life. 

So that somctliing as simple as bread becomes unavail¬ 
able to the Jews. A salesman traveling has a major problem 
and will take along with him kosher bread so tliat he can 
liavc something to cat along the way. 
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Likewise, what nay not be well-known to the Court is 
that so simple a vegetable product as stringbeans or carrots 
or corn cooked in a pot which was previously used for cooking 
non-kosher food becomes forbidden to the Jew by biblical lav;, 
not only by rabbinic law, but by biblical law, again under 
the same threat — he must not eat under Jewish law unless 
to save his life. But until his life be endeuigercd, he is 
required to subject himself to the crudest treatment and 


not to succumb. 

Q So therefore, if Rabbi Kahanc were ,to be a 

religious Jew, he would then not bo etble to eat until there 
was a determination that he faced the moment of death; is 
that correct? 




A That is very accurately said. 

Q With regard to the basic preparations of foods, 

arc there any special circumstemces surrounding the prepara¬ 
tions of food that might make it non-kosher? For example, 

I would assume that an orange would be a kosher item, with¬ 
out question. Is that correct? 

A I don't think this is the place for a detailed 

analysis of Kashruth laws, but even an orange could be non- 
kosher. But by and large 1 would agree, yes, it is possible 
to state that with rare exception an apple and an orange 
and a banana not prepared in any way, that is, not cut with 
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an un-koshcr knife, v/ould be acceptable to people observing 
the Torah law. 




Q Well, if a knife were used to cut an orange or 

an apple, would you have to make a determination v;hetlier that 
knife was a knife that was within the tenets of Kashruth or 
could any knife be used to cut an apple or an orange? 

A Ho, by no means. It would have to be a knife 

that was free of contaminating non-koslier food, eind that is 
a ritual determination. 

0 With regard to the preparation of food, lot us 

fir.st go into the area of knives, forks, pots and pans. 

Are tlicrc any special laws or restrictions with regard 
to those items, and if there are, where are these restriction 
based euid wliere do they come from, pursuemt to the religious 


aspects? 


The laws governing the Kaslirutli of utensils are 


verses in the Bible, in the Five Books of Moses. There are 
laws of purging the vessel, so-called, the laws of purging 
vessels of non-kosher food that are well—)inown to every 
Jewish housewife who might accidentally use a dairy spoon 
for mijring a pot of chicken soup — she luiows very well that 
she must go through a ccMnplcx procedure, consulting the 
Rabbi and finding out how to restore that spoon to its 
original acceptable state. 


■ / 
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So that actually all vessels, unless they have been 
under supervision by people who are cognizant and sensitive 
to the laws of Kashruth, are assumed to be unacceptable. 

Q You mentioned a - iry spoon. Wliat is a dairy 

spoon? 

A All right. I am sure the Court is familiar wit’ 

Ortliodox traditions that meat and dairy products must not be 
mixed in consumption or in cooking, of course, and likewise, 
vitensils must be kept separate so that in every Jev/ish home 
that has any sanblance of observance of Jcv;ish law and 
tradition, tliere are double sets of dishes and utensils; one 
for meat and one for dairy and, of course, a separate complete 
set for the Passover use. 

Q Now, is a Jew who is incarcerated, is he to be 

held under tlie same strictures, that ho cannot use utensils 
unless they are handled and supervised in this specific 
manner? 

A Incarceration introduces no variance in the 

life-style of the Jew, 

It is unfortu)intc even to'consider the possibility 
that cin Orthodox Jew needs to be incarcerated, but, neverthe¬ 
less, if such an event should occur ho is bound fully witliout 
oxoiaption by all biblical and rabbinic law, 

Q Uou, for example, if a meat spoon is used with 
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2 

meat products, but those meat products eu:e not kcjher, can 


3 

that spoon be used in utilization by a religious Jew? 


4 

A Of course not. 


5 

Q We discussed kosher moat, is tliat correct? 


6 

A Correct. 


7 

Q And kosher food products. Is there such a 


8 

discussion in Je\«/ish law? 


9 

A Much of Jewish law concerns itself with Kashrutl 

i 

10 

lav/3. The preparation of meat for the Jew is a uniquely 


11 

complex procedure x^hich begins at time of slaughter, method 


12 

of slaughter, method of preparation, the dissection of tJie 


13 

meat, removal of various blood vessels, the fat streaks. 


14 

et cetera, which gives rise to the x/holc institution of the 


ir. 

Ghochet, the butcher, tlie kosher butcher, which occupies* much 


1C 

of the concern of the State Kashruth Commission which advises 


^ 17 

the Department of Agriculture on anti-fraud legislation to 


18 

protect the American citizen who wants tJie guarantee that 


19 

when he buys a kosher product it is indeed kosher, with 


20 

special emphasis on meat products. 



Q You are a teacher of Talmudic law at Yeshiva 


22 

University, is that correct? 


23 

A Correct, 


24 

Q Would you describe for the record what the 


25 

Talmud is? 
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A The Taliaud is the repository of Torah law. It 

contains all of biblical law a.id the subseque:;t rabbinic 
modifications in accord with biblical principles, of course. 

So that we have, I use the analogy, a structure of 
constitutional law being the Bible with the subsequent 
development of the constitution representing the rabbinic 
edicts that allo\.' the law to be practiced by tlie Jew, witii 
special consideration to enforcement and to implementation. 

Q Are there sections and precepts of tiie Talmud 

that discern and discuss Kashruth? 

A Of course. Many verses in the Bible and whole 

tractates of the Talmud arc devoted to it. 

c 

MR. SI/)TNICK: I would ask the Court to take 

« 

Judicial notice of the Talmud as a legal anthology. 

THE COURTX Which one, the Bedsyloniem or the 
Palestinian? How would you like it noted? 

THE ^'OCTNESS: If the Judge would permit me to 
answer that question, the Babylonial Talmud has 
precedence when there is conflict. When there is no 
conflict v/ith the Talmud they are both equally binding, 

THE COURT; Do you want me to judicially notice 
both of them? 

THE WITNESS: I think as long as you are noting 
Judicially, you might as well. 
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THK COURT: The Court will judicially notice 
then, in the absence of objection. 


uy MR. SLOTIIICK; 


Q Are you aware of any precedence in v/hich 

OrtViodox Jcv;3 have been sent to jail? 

A You are referrinu to historical precedence or 

cvirrent precedence? Unfortunately, I am aware of both. 

Q Let's discuss historical precedence. Are you 

aware of any such precedence? 

A There are a numlier of surprising references in 

the Talmud itself to the conduct of one of the great rabbis 
of the Talmud, llabbi Ahiva, who forfeited an essential amount 
of v/ater at a time when obviously ho was on limited rations 
in prison awaiting death, and used the water to ritually 
wash his hands before he partook of the food, because the 
absence of tlio ritual washing of the hands also presents a 
prohibition that is relevant to dietary laws. 

So that tlie reference is of course —- all stories of 
tlie Talmud are not tiicro to amuse but only to instruct,- and 
thin is, of course, an example of the lack of exemption tl^at 
comoo because of the emergency conditions involved in 
incarcerations. 


(Continued on next page.) 
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Q Are there any other such precedents that you 
are aware of to illustrate the conduct or what is expected 
of a religious Jew or what is required of a Jew who is 


incarcerated? 


If I would use the word incarceration — if 


I would interpret the word incarceration a little loosely 
and refer to the central incarceration of thouseinds of Jews 
in the Russian and Polish airmy during the time of the czar, 
we have a major reference work wirtten by possibly the 
greatest Halachic authority of the last generation, the 
Chofetz Chaim, as he is known, one noted for his compassion 

m 

and sensitivity to human suffering. He wrote the famous 
text Machana Israel, essentially a Jewish encampment, a 
Jewish camp, in which he instructs the Jewish son who is 
being drafted into the Russian-Polish army how to conduct 
himself. 


Tliere he has a major section on dietary 
restrictions while in the Anny, and essentially says in 
his own unique style of compassion that he should look 
upon this iieriod as one of great trying, testing of his 
fundamental faith in God, but that man, the man so 
incarcerated is required, first, to spend every penny he 
owns selling his extra pair of pants and shoes to provide 
himself with funds so that he can buy kosher food, and 
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when these run out he is to limit himself just to a crust 
of broad and canteen of water up until thepoint where he 
feels his life forces are ebbing, and then, and only then 
may ho partake of nonkosher food. 



Q In order for food to be deemed kosher, must 

all of tile ingredients be kosher or clean or can just some 
or a majority of the. ingredients be kosher or clean? 

A There is no concept of a little bit kosher, 

like there is no concept of a little bit pregnant. 

Q Also, in order for food to be kosher, must 

it be prepared under strict Rabbinical supervision? 

A No. They must be prepared under strict 

Kashruth supervision. A rabbi need not be the one who 
supervises, but it must be supervised by one who personally 
abserves the dietary laws and is knowledgeedsle about the 
dietary laws, with special concern for modem times when 
you need practically a Ph.D. in chemistry in ordef to 
understand what is put into a simple candy bar. 

Q So, in other words, if the chef at a i.^ederal 

¥ 

prison were Jewish, but unaware of the precepts of the 
Talmud, would ha be considered a proper party to give the 
food proper supervision with regard to the feeding of a 
Jewish prisoner? 
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By no means. No more than a chef in any 
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irestaur&nt outside of prison could be so trusted* 


In fact, if I may comment, it would be 


uniquely dangerous to have a Jewish chef for plus his lack 


of knowledge there is often involved a failure of reminis- 


'.:cnco. 


Most Jews had orthodox parents, certainly 


orthodox grandparents, and it is astounding to my personal 


experience to note what errors of recall can occur when 


comaone who has personally left the traditions of his faith 


and is trying to remember what ho saw in his ancestral 


home, so that there be a special concern about a Jewish 


chef who is undertaking to provide kosher foods for a 


strictly observing prisoner. 


As an example, fish is basically a kosher 


product, is that correct? 


Oh, that is incorrect. Kosher fish is a 


koelier product. 


Would you define the term kosher fish? 


Right. As you know, a Jew can't eat shell¬ 


fish; a Jew cannot eat the Southern delicacy catfish; we 


cannot eat sturgeon; we cannot eat swordfish. The only 


kosher fish, if l might use a biological term — the Judge 


excuse me, I eua also a chairman and professor of the 


Biology Department Yeshlva University — only a fish that 
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has two types of scales, stenoid and cycloid, those two 


types of scales are referred to in the Torah as kaskesses. 


These are the only fish that may be concumed by the Jew. 


Any other fish is as nonkosher as pork, Tn fact, it 


incurs greater violation of biblical lav/ than the eating of 


pork.. The eating of pork involves a single transgression. 


The eating of nonkosher fish involves either four or five 


transgressions. 


Assuming that stenoid or cycloid scaled fish 


were to be brought to a Federal institution, would that 


resolve an issue with regard to fish and its being kosher? 


The Kashruth of a product is determined 


not when it enters the prison. The problem of getting the 


fish from the prison commissary to the mouth would involx’e 


extensive supervisory controls and, of course, understanding 


and with knowledge of Kashruth law, for if this fish were 


put on a grill that was used in the prison, it would come 


out a treifa fish, a nonkosher fish. 


VJhy do you say that, sir? 


Because the biblical law states that if a 


kosher product be subjected to heat treatment, cooking. 


broiling, beiking in an oven nonkosher, or in contact with 


a nonkosher vessel or grating, it becomes automatically 


nonkosher. 
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Q That oven would be nonkosher if it were used 

to cook both meat and or dairy or nonkosher items? 

A No, just nonkosher meat or nonkosher fish, 

if that wore used on that grill. 

0 So therefore, there might have to be a 


special manner of cooking that fish? 

A Correct. 

Q May wo for the record indicate that fish is 

an example or analogy of all food? 

A Correct. If you roasted a potato on the 

same grill, the potato wou come out nonkosher. 

Q Assuming that there was a method taken in 

the cooking of the fish whereby it was approved by yourself, 
and I presume that there is a way that that can be done 
so the fish wotild at that point maintain its Kashruth 

A Oh, yes. I traveled in Japan and did very 

well eating the fish, yes. There are ways to do it. 

Q V7ould you for the record indicate the ways 

that it can bo done? 

A The fish would have to bo wrapped in two 

wraps of aluminum foil and sealed so that it would be opcne< 
by the consumer. 

Under those conditions it would be perTni8Bibl< 

I 


to prepare the fish on any kind of grill. 
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Are you aware of any other manner and method 


in which the fish could be prepared so that it would 


maintain its aspect of Kashruth, assviming that it ware 


placed in an over in a prison? 


Not unless the oven were purged, were mado 


kosher and kept kosher during the entire stay of the 


prisoner, or a food will be brought in from the outside. 


naturally, prepared as, for example, is done in every 


airline, in every Holiday Inn in the country now. 


Any Jew can receive by 24 hour prior notice. 


can receive fine meals that tiro prepared just that way, in 


aluminum trays that are wrapped in aluminum foil and put 


into the oven and heated so as to meet the maximum standards 


and minimvun standards of Kashruth. There are no minimum 


or maximum, there is only one standard. 


Of course, if one were to maintain what is 


called to be a kosher kitchen, without going into that. 


in a Federal penitentiary, that would be sufficient with 


regard to the cooking of the fish, is that correct? 


We are using the term kosher kitchen meaning 


— assuming that it fits all the precepts of Kashruth. 


Naturally. 


Would there haveto bo two kitchens or would 


ono be sufficient? 
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Thera would be one kitchen. Naturally, there 


would have to be two sets of utensils properly marked and 


properly separated. 


Again , tlie key would be the individual 


controlling the kitchens, his knowledge, his com-Tiitmant 


and his integrity would be the key tothe successful running 


of such a kitchen. 


Now, after the fish leaves the oven, it 


then would have to be placed on a platter, or it then may 


be placed on a platter. 


Would the placing of the fish on a platter 


cause that now to become nonkosher? 


If the platter is used for nonkosher food, 


the fish would immediately become nonkosher. But, of 


course, as you recognize, you can use disposable platters. 


paper, aluminum, which of course would not involve that 


problem. 


We are referring to platters that had 


previously been used for nonkosher food. 


Then I presume, also, with regard to utensils-j 


Correct. 


And also with regard to eating surfaces. 


Correct. Eating surfaces? You are referring 


i . 
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to the table? 
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Q That's correct. 

A No, that would not be a fully accurate 

statement. 

In other words, a clean eating surface upon 
which you place a platter, upon which you place food, the 
eating surface would not affect the Kashruth of the food. 

Q What about the knives and forks that were 

placed on that eating surface? 

A If the eating surface were clean, I mean 

hygionically clean, and, of course, dry and not hot, there 
would be no problem. 

Q You are aware of the servitude of Orthodox 

Jews in the army, as you testified to. 

A Yes. 

0 Are you aware of the fact that they have 

been able to receive kosher food? 

A Surely. 

Q Are you aware of the fact that Institutions 

in tl\Q City of New York serve kosher food? 

A Surely. 

Q Are you perfectly satisfied by the fact that 

kosher food could be supplied to a prisoner without great 
problem to the authorities? 

A I think if there were just the slightest 
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desire to meet the special requirement. It could be mot 
with — not with minimum difficulty, with no difficulty. 

As I said, the American society has become 
a mobile society. V7e rvin around all over the world. 
Orthodox Jews do likewise and Involve theioselves In all 
professions, et cetera. 

Every time there Is a scientific convention 
ichere Is always a section of the dining room set aside for 
those who eat kosher food. Kosher food Is provided by a 
number of Industrial organizations that make a living out 
of this, providing the airlines and steamship lines and 
bus companies and travel agencies, emd there la — it is 
a readily available commodity. Every hospital stocks it 
in Its freezer so that a patient coming in uneuinounced by 
morning can have his kosher meals. 

It presents literally no difficulty in a 
modem commissary where there is a freezer, where you can 
stock several dozen of these TV type dinners. 

It Is really essentially a TV dinner that 
has been prepared under careful Kashruth supervision, 
which is heated in any oven and provided to the patient, 
prisoner, guest, so that he opens, breaks the seal himself 
and eats with plastic disposable utensils. 

Q Is there difficulty with regard to the TV 
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dinners on the Sabbath? 


A Yes. The Sabbath would present a very 

unique problem because if the dinner were heated on the 
Sabbath it would become "unkosher" for an Orthodox Jew 


to partake. 


There would have to be special arrangements 


made to permit a type of dinner prepared that can bo 


eaten cold. 


Such as? 


A Such as chicken salad, et cetera; that could 

just be put in the refrigerator from the freezer, allowed 
to thaw and served. Any food that aesthetically c«m be 
eaten cold. 


(continued next page) 




r 








30 


lam4 


Tendler-direct A 86 

Q You have Indicated to us that you spent some 

period of time in Japan; is that correct? 

' I didn't mean to, but I did, yes, 

Q Are there any kosher restaurants in Japan? 

A Under Rabinnic supervision — yes, there is, 

actually. There is the Tokyo — the synagogue in Tokyo 
runs a kosher dairy restaurant. One, however, run by 
people who are not too knowledeable and, hence, the 
Orthodox Jews don't eat there. 

Q But you did eat in Japem, is that correct? 

A Correct. 

Q Did you eat nonkosher food in Japem? 


if I did. 


I surely hope not. It was not my intention 


You were able to have food prepared for you 


in accordance with the precepts of the Talmud? 

A Without difficulty. At literally every 

little restaureint in every little town in Japan. 

Q Would you in summation indicate to us the 

importance of Kasruth to the living Jew? 

A I think the importance is summed up by a 

statement I made earlier. 

Up until forfeiture of life, man must 
forfeit everything ho has, company of his wife and children 
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was incarcerated in a prison or in an army, presnad into 
service, at what point would he partake of nonkocher food, 
pursuant to the religious laws that Rabbi Tendler is 
aware of? 


A I told you, my field is macrobiolcgy. I 

teach physiology. I can give you vital signs, as per drop 
of blood pressure. Thera %fould have to be a certain 
increment in respiratory rate to indicate that the 
individual is.now under physiological stress. At that 
point where man's vital signs are being modified, at that 
point, and only at that point, he would bo required by 
Jewish law to partake of the nenkosher food} again, in 
accordance with Jewish law. 

At no time is h exempted, from the day he 
is bom, and I may comment, from the day he is conceived 
imtil the day he dies, not brain death but heart death — 
he is governed by Jewish law. There is never a time when 
he is exempt therefrom. 


There are various sects of religioixe Jews, 


are there not? 


Q Do you consider yourself an Orthodox rabbi? 

A Z consider myself as doing my best to maintain 

tho standards of orthodoxy. I am sure they are not fully 
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adequate, but I do my best. 

Q Hava you a history of rabbis in your family? 

A My ovm family? We boast of as far as we can 

trace back. We can't recall a generation that did not 
hnra a rabbi in the family. And I also boast already of 
liry generation's. I have already given rise to one who is 
ordained as a rabbi. 

Q Other than a history of rabbis in yoxir family 

you have a father-in-law who is a redibi? 

A Yes. 

Q What is his name? 

A My wife's father is the noted Moshe Feinntein 

shlita, who is recognized, I believe, by all "sects of 
Judaism" as the single most authoritative voice of Halachic 
Judaism in the world today. 

Q Have you had a conversation with him 

currounding the issue of whether a prisoner may partake of 
nonkosher food, in his expert capacity and in your expert 
ciipacity? 

A If I might ansv;er you with candor, I did not 

have a discussion with him about it because it would be 
somewhat demeaning to me to let him think that I had a 
doubt about the Halachic ruling in such a case. 

With Rabbi Feinstein you discuss things that 
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are "difficult and complex." There are certain things 
that we speak of in Talmudic language, things that kinder¬ 
garten children ’■ ow which don't enter our discussion. 

The comments I have made I think to you on 
the validity of Kasruth law for the prisoner, categorical 
irperatives involved, are not subject to any dispute or 
question. However, I did tell him of thefact that I was 
coming to the Court to present this for the Court, and 
for tlie lawyers of the Government, so they may understand 
the religious restrictions that govern us, and he was kind 
enough to give me in his own handwriting, delivered this 
morning — that’s why I was a few minutes late — give me 
a short letter which he asked me to submit to the Court 
as an authoritative ruling by Rabbi Feinstcin, as I say, 
who is without doubt the individual who would be classified 
by the Court as a judge's judge, a man to wliom every 
difficult issue finally comes for resolution. 

Q Has he written books? 

A He has written five volumes involving several 

hundred, actually thousiinds of responses to rabbis all 
over the world who turned to him with special emphasis on 
biblical law as it affects modern times, as it affects 
changes in scientific knowledge and in technology. 

Q Do you recognize him as one ofthe leading 
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experts on Talmudic law in the world? 

A I speak with some bias and under some 

threats because I have to go home to my wife *— yes. 

MR. SLOTNICK: T-Iay I have this document 
marked for identification. 

THE COURT: Show it to counsel. If there is 
no objection it should be marked as — 

MR. SLOTNICK: Your Honor, it is written in 

Hebrew. 

THE COURT: Pursuant to rule 703. 

MR. PATTISON: No objection. 

THE COURT: Rabbi, if you will be so kind 
as to translate it for the record so the Court will 
understemd. 

Mark it in evidence. 

THFJ CLERK: Defendemt's Exhibit A in evidence. 
(So marked.) 

Q This is unquestionably a letter from 

Rabbi Moses Feinstein, is that correct? 

A I would suspect that every student of the 

Yeshiva would recognize that handwriting at ten paces. 

I would ask the indulgence of the Court, I 
would not undertake normally to translate a technical 
letter for tlie Court without sitting down first with paper 
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and pencil and checking the words, but these are the words 
of ray father-in-law with whom I have much conversation, and 
whose writing style is very familiar to me. 

He addresses this Kolush Kodish Soshvay 
ha Shofat — basically to your Honor, the rrost worthy judge. 

In our holy Torah we have been commanded by 
God, may his name be blessed, that it is forbidden to eat 
forbidden foods even if it means suffering hunger and great 
pain for very lengthy periods, up until this reservation 
"that he die not therefrom." And, therefore, even if evil 
people shall compel a Jew with torture and threat that if 
he does not oat they will continue this torture, or they 
ask from him remsom of all the money that he possesses, and 
only under those conditions will they let up and not compot 
him to eat nonkosher foods, it is forbidden for him to 
oat the nonkosher food as long as they do not kill him. 

Therefore, even if one is incarcerated in 
a prison and has nothing to oat, except for noakoshcr foods, 
he is forbidden to eat these foods but is required to 
UTidertake the stress of great hunger end great pain. 

I have heard that some member of the Reform 
Itovoment has ruled tl^at in a prison it is permitted to 
eat nonkosher food. I assure you that this is only because 
the individual believes not in our holy Torah, that he is 
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a mem who obviously had no empathy for his follow man and 
certainly ia one that ia not — or ho is one who is 
just totally not knowledgeeUalo about the lews of the Torah 
which bind us, the Orthodox, who are committed to observe 
the Torah. 

It is inconceiv^d^lo to me. Rabbi Feinstoin 
says, that in our country, the great United STates, where 
if one man is punished, a punishment of incarceration in 
a prison, which is in itself a great punishment, even if 
they should provide him witli the kind of food that he may 
eat, that they should add to this great punishment the 
additional punishment of hunger and anguish, physical 
anguish to add punishment to punishment, a punishment, 
a secondary punishment that has not originally ordained 
against this man. 

1 

I strongly feel that this is in total violatio: 
of the conduct of our great United States that is pralsea 
throughout the world that its ways are ways of gentleness 
and its laws are laws of righteousness. 

TO these words I sign my name on this 12th 
day of tlie Jewish month of Nisan, the year 5735 here in 
New York in the name of truth, justice and charity, Mosha 
Feinstein. 

MR. SLOTNIGK: I offer that as an exhibit on 
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behalf of the defendant Rabbi Meir Kahane. 

THE COURT: It is already admitted. 

KR, SLOTNICK: Thank you. 

I have no further questions of this witness, 
your Honor. 

MR, PATTISON; Your Honor, I have no crosc- 
examination. 

THE COURT: Thank you. Rabbi. You havo been 
veiry helpful. 

(Witness excused.) 

THE COURT? I have another natter. YOu can 
iill remain as you are because tlds will only take 
a few moments. I have a case that has been settled. 

(Recess.) 

THE COURT: Call your next witness, please. 

MR, SLOTNICK: Rabbi Henry Siegnan. 

RADBI HENRY SIEGMAN, called as a 

witness, having duly affirmed, testified as follows: 

MR, SLOTNICK: May wo approach, your Honor? 

THE COURT: What is the problem? 

MR. SLOTNICK: It is my understanding that 
Rabbi Siogman has been called as an export by the 
Court, and I think the record whould be clear as' 


to that. 
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THE COURT; Yea. 

MR. SLOTNICK: We consent to it, your Honor. 

THE COURT: All right. You conduct the 
examination, however. 

DIRECT EXAMINATION 
BY MR. SIX)TNICK: 

Q Rabbi Siegman, would you give us your present 

title and background, please? 

A I am the Executive Vice President of the 

Synagogue Council of TUnorica, which is the group organizatior 
for the Orthodox, Conservative, Rafortnod branches of 
American Judaism; both its national rabbinic groups and 

1 

its lay synagogal groups. 

MR. SLOTNICK: I would that he be qualified 
as an expert, and we do consent. 

MR. PATTISON: We will not object, your Honor. 
Q Red^bi Siegman, you have had experience in the 

Arnry as a chaplain, is that correct? 

A That is correct. 

Q When you commenced your chaplaincy, where 

were you stationed, sir? 

A When I commenced it, I was stationed at Camp 

Kilmer. 

0 Did there eventually come a time when you 
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went to a camp and esteibllshed a kosher kitchen in the 
Army? 

A Yes, I wont from Camp Kllmar o%nersoaa 

during"the Korean war and upon my return from Korean I was 
assigned to Fort Leonard Wood, Missouri, where 1 ectehlishecl 
a kosher kitchen for Jewish persoiu^el. 

Q Would you tell us the point and purpose of 

doing that, sir? 

A The point and purpose was to make available 

kosher food for observing Jewish personnel who wanted to 
take advemtago of it. 

Q How were you able to establish the kosher 

kitchen? 

A By going through official Army channels and 

requesting that a structure that was used as a kitchen and 
a dining room bo made available exclusively for this 
puri^ose. I was granted that permission and I brought ,ln 
some rabbinic experts from St, Louis who kosherizod, in 
quotes, the facilities, and we were able to serve at least 
one kosher meal, one kosher meal a day that kitchen, 

Q Has your orgeinlzation or have you as an 

executive of the Synagogue Council of America had contact 
with the Federal Bureau of Prisens with regard to setting 
up kosher kitchens or providing kosher food? 
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A The Synagogue Couiicil o£ Ajnerica hao had an 

ongoing relationship over a niurber of years with the 
Duroau of Prisons, specifically for the purpose of 
designating Jewish chaplains to serve Federal criminal 
institutions 

Wo have done so over a period of 15 and 
perhaps 20 years or n¥3re. In addition to which, we have 
in serving those chaplains, we have on their behalf 
contacted the Bureau of Prisons and sought to make 
available kosher facilities and other religious services. 

Q And with regard to kosher facilities, what 

have you sought to do in that area? 

A Well, we have on several occasions requested 

specifically during the course of our discussions and 
negotiations with Bureau of Prisons that kosher facilities 
is a matter of right and procedure and should be made 
available to Je\/s who observe Kasruth. 

We ha\'e not succeeded in this and there is 
an oxtensivo correspondence in our files on this particular 
subject, 

(continued next page) 
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Q (continuing) — and ask you if you would turn 

your attention to page 5 of Court Exhibit number 4 and read 
lines 23 and 24 to the Court. 

A "Food preferences based on religious or ethical 

grounds shall be honored." 

Q And is this proposed Omnibus Penal Reform Act 

the legislation that you have referred to? 

A Yes, 

Q Are you aware of the fact that Congress to date 

has not acted upon that legislation? 

A Yes, I am aware of that. 


Q And is presently in committee? 

A Right. 

0 Rabbi Seigman, you have heard the testimony of 

Moses Tendler, the preceding witness? 

A I did. 

Q Would you recognize him as an expert in the fie! 

of Kasruth and Dietary Law? 

A I do, indeed, 

Q Is there anything that he testified to with re¬ 

gard to the Dietary Laws, Jewish Dietary Laws that you disagree 
with? 

A JIo, May I add, I do not consider myself an 

Halachic expert of his stature. 

Q But you do consider Rabbi Tendler as one? 
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Absolutely. 

Have you heard of Rabbi Peinstein? 
Yes. 


Q Are you in the same position of acclaim of Rabbi 

Peinstein as Rabbi Tendler was? 

A I agree with Rabbi Tendler that he is one of the 

preeminent Halachic .authorities of our generation. 

Q Is there anything that you heard during the 

course of Rabbi Tendler's testimony with regard to the Jewish 
Law that you disagree with? 

A No, there isn't anything. j 

MR. SLOTNICK: Your witness. 

MR. PATTISON: We don't have any cross-exeiraina- 

tion. 


THB CX)URT: Thank you, Rabbi, for coining down. 
(Witness excused.) 

THE COURT: Next witness. 

Rabbi, would you mind waiting here for a moment? 
I have one technical problem. j 

RAliBI SOLOMON SHAPIRO, called as a 

witness, having first duly affirmed, testifies as fol¬ 
lows : 

THE COURT: Proceed, please. 

DIRECT EXAMINATION 


26 


BY MR. SLOTNICK: 
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Q Rabbi Shapiro, you are, is it correct to say, an 

ordained orthodox Rabbi? 

A Yes, I am. 

Q Do you preside over a synagogue? 

A Yes. I am Rabbi of Congregation B'nai Abraham 

of East Flatbush in Brooklyn, and I also serve as the Senior 
Jewish Chaplain at Kingsbrook Jewish Medical Center, and Senio: 
Jewish Chaplain at Kings County Hospital, which is a hospital 

corporations medical center. 

Q The two hospitals in which you are a Chaplain of 

do they afford the right of a Jew to have kosher food, to your 


satisfaction? 


Kingsbrook Jewish Medical Center is a strictly 


kosher Institution. 

Q In which non-kosher food is not served? 

A Where non—kosher food does not enter the buildin* 

, Q Let's go to Kings County Hospital, Are Jews al¬ 

lowed the right of kosher food at Kings County Hospital? 

A Yes, they are. 

Q Are you also aware of the fact that non—kosher 

food enters Kings County Hospital? 

A Of course. The kitchen at Kings County Hospital 

is a non-kosher kitchen. 

Q Have you been in other institutions in which the; 
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2 

have had non^kosher kitchens? 


3 

A There are many institutions in the city of New 

• 


4 

York that have non-kosher kitchens, and yet recognize the need 

"5 

6 

of a Jew, and provide him with a pre-packaged kosher meal. 


6 

Q And is that kosher to your satisfaction? 


. 7 

A The meals provided to the patients at Kings Coun 


8 

Hospital, both the physically ill, the acutely ill, the prison 

sra. 

9 

and the mentally sick, receive a kosher package that is within 


10 

the freunework of Jewish Law, and is therefore acceptable to an; 


11 

orthodox Jew, 


12 

Q Does the kosher package that you testified e'-out 


• 13 

does it enter the hospital, and is it served, and eventually, 
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14 

ss Rabbi Tendler said, does it reach the mouth of the patient 


15 

in a kosher manner? 


16 

A Prom the imxnent the food reaches the institution 


17 

until the time the patient, with his own hands, or a relative 


18 

of his, opens the package for him, it is prepared within the 


19 

framework of Jewish Law. And at no time can it become non-kosl 

er 

20 

0 

during that period. 


21 

Q How are you aware of that? 


22 

A Because the packages remain sealed in a dual 


23 

tinfoil wrapping from the moment it enters into the hospital 


24 

until it reaches the patient's bedside. 


25 

Q By the way, is Kings Cotinty Hospital a mxiniclpal 



% 
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2 hospital? 

3 A Kings County Hospital is a municipal hospital. 


0 Are you aware of the fact that the City of New 

York provides kosher food io other institutions, and that King 
County Hospital is not an exception to the rule? 

A Yes, I cua. 

0 Do you know who pays for the kosher TV dinners i 

that you have testified about? 


budget. 


I believe that this money comes out of the City 


Have you had occasion to be in the kitchen of 


Kings County Hospital and observe the entrance of the food 
into the kitchen, its preparation and final delivery to the 
patient? 

A Yes. 

Q Would you desc ribe to us in a narrative exactly 

what you have seen, emd why you describe the basis for it as ' 
being part of the precepts, and proper under Kasruth? 

A The food comes in in sealed cartons, with a kosh 

seal on top of the box. They are placed in our freezer. 


When you say, "our freezer,* is there a separate 


freezer? 


The g’eneral freezer of the hospital. 


S 
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Shapiro - direct 
Q Does that placing of the food in a freezer where 

there is non-kosher food make that food unclean or unkosher? 

A If the food is in a sealed container, and does 

not — and kosher food does not come in direct contact with 
non-kosher food, then it is perfectly permissible to place it 
in the same freezer. 

Q So therefore. Kings County Hospital was not 

caused to have purchased a separate freezer? 

A No. 

Q So the food is now placed in the freezer. Tell 

us what else happens. 

A The food is placed in a freezer. The carton is 

placed in a freezer. Each dinner is individually dual-wrapped 

with two sheets of tinfoil, and so sealed. 

Q Do the dinners bear a neune, by the name; is there 

a commercial company? 

A There are several commercial companies that are 

acceptable to the orthodox Jewish consumer. 

Q Could you, for the record, indicate the names of 

several of the companies? 

A We use Schriebtr's; tliere is a Welton Company in 

Manahattan; and there is a Cross Company that makes the dairy 
TV dinners. 


Q 


Are these companies proper for intake by one who 
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would only eat kosher food? 

A Yes. It^s been so recognized by all Rabbinic 

Authorities, because in their conunissary these companies pur¬ 
chase only kosher foods. The preparation of the food is done 
by people who are knowledgeable of the Laws of Kasruth, plus 
the fact that many of them have a supervisor, or as we call 
him, a Mashgiach, on the premises. 

Q So, for the three companies you have mentioned, 

you are satisfied? 

A Veiry well -satisfied, 

Q Is there a Board or Boards of Rabbis who deter¬ 

mine which of these commercial companies are properly super¬ 
vised and properly deliver packages containing kosher food? 

A This becomes a very difficult question to answer 

because an orthodox rabbi who is so ordained, is knowledgeable 
of the Laws of Kasruth, and if he determines that a product is 
kosher, it is usually accepted by his colleagues. 

Q So, for example, Schrieber's, Cross, Welton, the 

three that you have mentioned, they have the endorsement of 
orthodox rabbis, and orthodox organizations; is that correct? 

A Yes. 

Q And you are able to rely upon that endorsement? 

A Correct. 


25 


THE COURT: Excuse me, Mr. Slotnick, at 12:00 
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o’clock I must bring in this other jury, and I will be 
working with that jxiry. I won’t be able to get back to 
your case until 1:30> So if you will bear that in ir.ind 
in your examination, please do. 

I know you are busy. Rabbi, and perhaps you can 
bring 't to a close shortly. (Addressing Mr. Slotnick) 
MR. SLOTNICK: I will try and do that, your Hono 


BY MR. SLOTNICK: 


0 When the dinner leaves the freezer, what happens 

to it at that point? 

A When the dinner leaves the freezer, it is heated 

in the stove. And, by the way, we have at Kings County llospit 
in one stove that is used for no other purpose but to warm up 
the kosher TV dinners. 

Q And that is provided by the City of New York? 

A And that is provided by the City of New York. 

Q Is that a big gas stove? I 

A No, it is a Convecta' oven. 

Q Could that kosher TV dinner be heated in a regu¬ 


lar stove in which the otlier food is? 

A As outlined previously by my colleague, Rabbie 

Moses Tendler, I believe you have it on record already that it 
can be heated in the same stove with certain provisions. 


26 


Q 


Does the food, when it is removed from the stove 
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is that delivered then directly to the inmate or tlie patient? 

A Yes. 

Q Ar« there utensils — 

A The utensils we use are the disposable type of 

utensils, because, as you are already familiar with, the Jew 
is not permitted to use a non-kosher utensil. 

Q Do these utensils come as part of the kosher TV 

dinner package? 

A No, not all the time. 

Q But they can or they cannot be purchased separ¬ 

ately? 

A They can come with the total package, but we 

also provide a sufficient amount of disposable dishes from the 
hospital, at the expense of the City. 

0 And the dinners contain meat, vegetables; is than 

correct? 


A A meat dinner contains meat and vegetables. 

A dairy dinner would contain the kosher fish and 
the vegetables, and v.’hatever else goes with it. 

Q In your observation as Chaplain of Kings County 

Hospital, does it appear to you that there is any greater fuss 
or bother attendant to processing and maintaining kosher foods 
and providing kosher food than the normal dinners that are give 
to the other patients? 


n 
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A Well, each institution is geared to take care of 

special diets. There ir salt-free diet, the cardiac diet, 
the diabetic diet. So the kosher diet presents no problem to 


our diet kitchen. 

Q And it is rather simple, is that right? 

A Very simple. It comes dovm as an order from the 

physician, who so instructs the Food Director that this patien 
is to receive a kosher dinner, and —— 

Q Is that done for medical reasons or for religiou 

reasons? 

A You have touched upon a very interesting aspect 

of the Laws of Kasruth, because when a man is deprived of his 
religious observance, it affects his health and his medical 
stability, and that doctors have recognized. 

Q You've heard Rabbi Tendler testify originally. 

Is there anything that he said with regard to any part of his 
testimony that you would disagree with? 

A Not at all. He followed the line of code of 

Jewish Law to the nth degree. 


Peinstein? 


Do you share the same esteem that he does of Rob 


Without a question or a doubt. He is the great¬ 


est Rabbinic Authority alive today. 


MR. PATTISON: No cross-exaraination. 
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THE COUUT; Thank you very much. Rabbi. 

We are going to have to take a break until 1:30. 
Has kosher food been provided for you, Rabbi 

Kahane? 

THE DEIENDANT: No. 

THE COURT: Mr. Slotnick, you can take custody 
of him so’ely for the purpose of supplying him with a 
kosher meal, and have him back here at 1:30, 

MR. SLOTNICK: Thank you, your Honor, I will. 

\ 

(Luncheon recess taken.) 

(continued on next page.) 
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AFTERNOON SESSION 
(1:45 p.m.) 

MR. SLOTNICK; Your Honor, the next witness we 
will call will be Julius Schreiber. 

JULIUS SCHREIBER, called as a witness, 
first duly affirming, testified as follows: 

DIRECT EXAMINATION 
BY MR. SLOTNICK: 


Mr. Schreiber, will you tell us your business 


or occupation. 

A My company, Schreiber Caterers, makes frozen 

dinners which are used by various institutions. 

Q You say frozen dinners? 

A . Kosher. 

Q Excuse me, sir? 

A Kosher. 

Q Frozen kosher dinners? 


/America. 


Under the supervision of the Orthodox Union of 


When you say the supervision of the Orthodox — 


what is the full name of that, sir? 


Union of Orthodox Congregation of America. 

Do you have what is known as glatt kosher? 
Yes. 

And do you also have what is known as parave 


• y' 
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or non-meat or dairy? 


Yes. 


Q What institutions have you supplied in the past 

with regard to your kosher TV dinners? 

Airlines# steamship lines# railroads# hospitalsj 

U.S. Armed Forces# nursing homes# colleges. 

Q Have you ever provided any# other them the 

Armed Forces# any municipal or federal institutions with —— 

A Yes# state and city and county institutions, 

Q Mr. Schreiber# slowly# if you can recollect# 

which state institutions have you provided food for? 

A State mental health institutions. 

Q And federal institutions which you have providec 

kosher food for? 

A Armed Forces. 

Q And municipal institutions? 

A Yes# city hospitals. 

Q Now# generally speaking# have you ever provided 

the City of New York — 

A Yes. 


Now York? 


Do you receive a contract from the City of 


Yes# a bid. Twice a year you bid. 

Would you please tell us how that came about# 
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how that occurred and the result of it and who signs the 
contract and how you got paid. 

A Well, there is a bid put out by the City of 

New York twice a year. 

Q For what, sir? 

A For kosher frozen dinners. They specify the 

ingredients, the weight and you apply and give the price and 
they give you an estimate of how much they might need. There 
are about 20 institutions involved. 

Q You have at times had the contract with the 

City of New York, is that correct? 

A Yes. 

Q And are you paid by the Comptroller of the City 

of New York? 

A Right, by the City of New York, Comptroller, 

Department of Hospitals. I'm not exactly sure who it is. 

Q Do you distribute your frozen kosher TV dinners 

throughout the country? 

A Yes. 

0 Would you tell us some of the places where you 

have distributorships? 

A Boston, Philadelphia, Miami, Pittsburgh, 

Harrisburg, Chicago, Los Angeles, Houston, Texas. 


Q 


Do you know where Allenwood Penitentiary is? 











A I knov; it's in Pennsylvania. | 

Q Harrisburg is in Pennsylvania? 

A Yes. 

Q When you say you have a distributor/ would you 

indicate to us ho\/ your contact with the distributor operates, 

A The distributor goes to tlie institutions iiud 

offers then the meals, and he offers them in large quantities 
and sells them to the institutions involved. 

Q What is the process by whicli your food is 

prepared and how is it received by the institution? 

A We cook and dish out dinners in alurainuni foil 

containers. They are scaled and wrapped according to the 
instructions of the rabbi who is present at all times. 

Q You have a rabbi present at all times on your 

premises? 

A Yes. 

Q Continue. 

A And then tJiey blast freeze it in our plant and 

t>iey are taken to a public freezer warehouse. 

The disjtributor who needs these dinners calls us up 
and we send them from tlic warehouse, a hundred cases, what¬ 
ever, that we might need and he picks it up and takes it to 
his plant and stores it there and then sells it out of his 
plant as needed. 

- -■- 
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2 

Q You Also have a central distribution point in 


3 

the City of Now York? 


4 

A Yes. 


5 

Q And you also distribute in the City of New York' 


6 

A Yes. 


7 

Q Frozen kosher TV dinners, is that correct? 


8 

A Yes. 


9 

Q Do you presently have the contract with the 


10 

City of New York for the distribution of — 


11 

A No. 


12 

Q Is there someone else who does? 


13 

A Yes. 


14 

. 

Q Do you know their name? 


15 

A I believe it is Borenstein. 


16 

Q Would you describe the packaging of your 


17 

product. 


18 

A The package is in compartment aluminum foil 


19 

tray, covered with an aluminum foil cover, sealed, inserted 


20 

in ui aluminvim foil bag and then re-sealed again. 


21 

It's done under the supervision of the Federal 


22 

Department of Agriculture. There are inspectors in o;ir 


23 

premises at all times, too, and each package bears the seal 


24 

of the U.S. Department, Federal Department of Agriculture. 


25 

Q When the frozen dinner is to be prepared, are 
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MR. PATTISOM: Nothing further. 

THE COURT: Thank you very much. 

(Witness excused.) 

THE COURT: Next witness. 

MR. SLOTNICK: I call Rabbi schwartz. j 

May I have a moment, your Honor? 

THE COURT; Yes. I don't want to cut you off, 
you take as long as you would like, but if it is going 
to be repetitive or if it is going to bo matter that 
can be stipulated to, I would prefer to do that. 

MR. SLOTNICK: I think that it will be rather 
brief, in view of the fact that he is from the organi¬ 
zation mentioned by Mr. Schreiber. 

You can tell us very briefly their procedures 
and the processes and also the fact that he is aware 
of another bill that has been submitted to the Legis¬ 
lature with regard to the provision — a rather 
similar bill to the one that was presented as Court's 
Exhibit 4. 

THE COURT: I am certain that the Government is 

not going to contest any of that. 

MR. l»ATTISON: are not opponents in the 

natter before the Court now at all. 

THE COURT: The Government will stipulate that 
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if ho were called he would so testify? 

MR. PATTISON; Yea. 

MR. SLOTNICK; Thank you very much, your Honor. 
Wo would call Warden Gengler. 

THE COURT: Is he here? 

LOUIS J. GENGLER, called as a witness, 
first being duly sworn by the Deputy Clark of the 
Court, testified as follows: 

DIRECT EXAMINATION 
BY MR, SLOTNICK; 


occupation. 


Warden Gengler, would you tell us your present 


I am currently warden at the Federal Detention 


Headquarters, New York City, New York, 427 West Street, 

Q Are you familiar with the name Stuart Cohen? 

A Yes, sir. 


Do you recollect when Mr. Cohen was incarceratec 


at West Street? 

A Yes, air. 

Q At the time that Mr. Cohen v;aa incarcerated at 

West Street did ho receive frozen kosher TV dinners? 

A Yes, sir. 

Q And would you tell us how that was accomplished? 

A Frozen TV dinners were purchased from a jobber. 

Q By whom, sir? 


I 


/ 
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A By our purchasing agent in the business office 

at West Street# and were stored in the refrigerator and given 


to Mr. Cohen. 


Was this done pursuant to court order? 

This was not done pursuant to court ortiyi, 

Was this done pursuant to executive decree, or 


orders from Washington? 


A By that you mean? 

Q Orders from Washington. 

A I %^as asked if I could would experiment with 

the progreua and I said I would. 

Q Now, would you describe to us how you received 

the kosher meals for Mr. Cohen and how they were eventually 

received by Mr. Cohen? 

A Rephrase that, please, sir. 

Q How did you receive the kosher meals, from whom 

sir? I 

A They came from a jobber who delivered them to 

the institution; they were refrigerated and Mr. Cohen v;as 

given, as I recall, one TV dinner per d; ’. 

Q And do you know how they were heated? 

A They wore heated in the institution oven, as I 


recall. 


Were tliere any special facilities that were 


■'V 
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needed for the receipt of the kosher TV dinner for Mr. Cohen? 


None. 


Q On Tuesday of this past week, was the West 

Street Federal Penitentiary tendered with TV dinners that 
were alleged to be kosher by -several rabbis? 

A Federal Detention headquarters was, yes. 


TUid could you tell us what you did with regard 


to that tender? 


A My administrative assistant, Mr. Kinney was 

sent to the entrance of tlie institution, and upon instruction! 
from me was advised not to accept those dinners that wore 


tendered. 


Was there a time when Mr. Cohen was incarccratei 


that he did not receive kosher meals? 


I'd have to check. I can't answer that ques¬ 


tion. 


Q Do you remember the name Avrom Herskovitz? 

A Yes, sir. 

Q Do you remember his dietary requirements or wha 

he ate while he was a prisoner at West Street? 

A Yes, sir. 

I 

Q Would you tell us what he ate while he was a 

prisoner at West Street? 

A Abraham Herskowitz followed the same pattern as 







A 
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haa been the policy at West Street, he was assigned to Food 


Service, or he was pemitted to eat any items that wore 


tendered on tho main line for the rest of the population. 


He could also have as much of the excess food that was 


there as he wislied. He selected from the main line. He was 


also given supplemental food in the way of hard-boiled eggs. 


occasionally cheese and on occasion sardines. 


In addition, as I recall, monies were left in his 


commissary fund unit. Said monies were used to purchase fruit 


from the commissairy and otlier items that he could select 


therefrom. 


Are you aware that Avrom Herskovitz* diet for 


approximately six months was composed basically of apples and 


oranges? 


I'm not aware of that. 


Are you aware of the fact that during his stay 


at West Street Avrom Herskovitz lost approximately 100 pounds, 


I am not aware of that. 


Is it that you don't recollect or that you are 


not aware of it? 


I am not aware of it. I know Tvbraham Herskovit; 


could well have lost v;eight. Abrahcim Herskovitz was a big 


man. 


And he received lens food than the normal 
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prir,onGr would receive? I withdraw the question. 

Did ho receive any meat during the period of time that 

hevns incarcerated at West Street? 

A I don't know. 


(Continued on next page.) 
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Q Did he indicate to you or were you aware of the 
fact that he was a practicing Orthodox Jew? 

A I was. 

Q no you have facilities at West St., to prepare on 
your own through your chefs Kosher meals? 

A No. 

Q Did you prepare during Avram Herskovitz- stay kosheJ 
meals? Withdra\^. 

Prepare kosher meals. 1 

A I don't understand your question. You withdrew 

and I have lost you. 

Q I asked whether Avram Horekovitz ever ate meat 

while ^e was at West St.? 

A I believe he participated in the seder. If he -asj 

there at a Seder, he did. 

Q At a Seder. 

Now, during the course of the Seder, is it not the 
policy of the west St. penitentiary to bring in kosher food 

and serve it? 

A It is. 

0 And is it also not the policy at West St. that . 
during specified Jewish holydays kosher meals would be 

I 

brought in to the prisoners? 

A Yes, true; on special holy days, right. 
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2 

Q Other than the special holidays, do you know whethe 

r 

3 

Avram Herskovitz partook of any meat? 


4 

A I do not. 


6 

Q The utensils and the kitchen at West St., to your 


6 

knowledge is not kosher; is that correct? 


7 

A They are not kosher. We have plastic spoons and 


8 

knives and forks that we use as back-up if perchance we run 


9 

out of silverware. 


10 

Q nut as far as the pots, the pans, the preparation 


11 

of food, basically meat and dairy is mixed and non-Rosher 


12 

items are used; is that correct 


13 

A That's correct. 


14 

Q So it would be fair to say that food cooked at 


15 

your facility could not be kosher. 


16 

A Correct. 


17 

Q Is it also fair to say that you have a working 


18 

knowledge of other federal institutions within the federal 


19 

system? 


20 

A Yes. 


21 

Q And v/ould it also be fair to say that the same 


22 

situation exists at every other federal installation, namely. 


23 

the non-kosher dimension of food preparation? 


24 

A That's correct, that's correct. 



25 


MR. SLOTNICK; Your witness. 
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MR. PATTISOU: your Honor, no questions. 

THE COURT: Thank you very rauch. Warden. 

(Witness excused.) 

THE COURT; Next witness, please. 

MR. SLOTNICK: Administrative Assistant Kinney. 
THE COURT; What are you going to ask the 
Administrative Assistant that the warden has not 
answered? 

MR. SLOTNICK; It would be cumulative except 
for the fact that refusal of food was based upon 
policy of the Bureau of Prisons. 

THE COURT; The Warden makes the policy and he 

BO testified. 

MR. SLOTNICK; Then I withdraw and thank 

Mr. Kinney for coming down. 

THE COURT; Thank you very rauch. 

MR. SLOTNICK; V7e have Rabbi Grodner, who 
will testify with regard to another issue, your Honor, 
that is before the Court. 

rEUVEN GRODNER , called as a witness 

having first duly affirmed, testified as follows; 
DIRECT EXAMINATION 
BY MR. SLOTNICK; 

Rabbi Grodner, would you tell the Court your 


Q 
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background and where you are presently employed, 

A I eun a rabbi duly ordained by Yeshiva 

University. I an presently the spiritual leader of the Younc 
Israel of Scarsdale. 

0 Did there come a tine during the Passover 

holiday tJiat Rabbi Kahane was a guest at your home? 

A Yes. Rabbi Kah^me was a guest at my home for 

the last two days of Passover. 


And you were aware that was as a result of a 


court order? 


A That's correct. 

Q Would you tell us whether you observed Rabbi 

Kahane, and indicate to the Court your conclusions with 
regard to his being a religious Jew? 

A I found Rabbi Kahane to be most meticulous in 

the observance of every aspect of Jewish law. In the area 
of dietary laws he insisted upon Glatt kosher meats and 
even in the eating of matzoh required a special shorum 
mntzoh, which required special supervision, 

Q Is it also true that Rabbi Kahane indicated 

to you that he would refuse or did he refuse to eat foods 


other than Glatt kosher meat or that special matzoh that 
you jpoke of? 


25 


A 


1 don't follow the question 
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Q Would he refuse to partake# did he indicate 

to you that ho would not eat matzoh that was not shorum 


raatzoh? 


A That's correct. 

Q And also with regard to the meat# did he 

indicate to you that he would not eat meat unless it was 


Glatt kosher? 


briefly? 


That's correct, yes. 

Do you know the reason for that preference# 


Well, I believe that Rabbi Kahane is very 


stringent in all aspects of Jewish law and observance and 
has selected the roost stringent aspects of the law in his 
own personal observance. 

Q And is that conclusion reached as a result of 

your observation of Rabbi Kahane in your home? 

A That's correct, yes. 

Q Now, may I qualify Rabbi Grodnac as an expert 

in Talmudic law? 

MR. SLOTNICK: Is there an objectionto that? 

THE COURT: I don't think it is necessary. 

Ho was ordained by the Yeshiva# That is sufficient. 

MR. SLOTNICK: Thank you. 

Q With regard to the sabbath# I would ask you th 


) 
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following question, hypothetically: If a man of Rabbi 
Kahane's stringency were to be incarcerated, is there any 
law or any precept of the Jewish faith indicating that it 
would be necessary for him to observe the sabbath with a 


minion? 


A The question of minion is not specifically a 

sabbath law. It is a law related to prayer, and the 

entire concept of prayer. 

A minion, or a quorum of ten males, enables 

a Jew to pray publicly. Aside from the public prayer, there 
are prayers which can only be recited in the presence of a 


minion. 


If I may quote Maimonides, who aadresses 


himself to the question of public prayer, in Chapter 8 of 

his Mishna Torah, he states as follows: 

"Congregational prayer is always heard by the 

Almighty; hence, a person should associate himself with the 
congregation and never recite his prayers in private when 
he is able to pray with the congregation. One should always 
attend synogogue morning and evening for only if recited in 
the synagogue are one's prayers heard at all times. 

"Whoever has a synogogue in his town and does 

not worship there is called a bad neighbor'." 

So, in reply to your question, I would say 
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for the purposes of this hearing a dietician who can 
testify. However, it may not be necessary for the 
purpose of this aspect of the heauring. 

THE COURT: 1 think it would be useful to have 
a dietician testify with respect to nutritional 
requirements. 

MR. SLOTNICK: We would call MTs. Esther G. 

Offcnbacker. 

I withdraw that, your Honor. It is my under¬ 
standing that unfortunately she had to attend a 
class this afternoon. I thought she was to be here. 

However, at this time, your Honor, I think the 
record is clear, I must ask for a stipulation with 
regeurd to the fact that there is no question — your 
Honor can take judicial notice of the fact — that 
Rabbi Kahane is a rabbi of Orthodox persuasion who is 
at this present time not being provided kosher food 
by the Government. Z think my papers make that clear 

THE COURT: I don't think that is contested. 


Is that contested? 


KR. PATTISON; No. 

THE COURT: All right. That will be assumed 
to be the fact. 

MR. SLOTNICK: I would ask your Honor then to 
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accept, my memoranda as submitted to the Court as part 
of this hearing and incorporate the facts referred to 
thereinr especially since I don't believe they are 
being contested. 

THE COURT: I think we have had sufficient at 
this hearing, in view of the judicial notice you have 
required me to take. 

MR. SLOTNICK: Your Honor, at this time I 
respectfully rest and request that the Court issue an 
order requesting the Bureau of Prisons to provide 
Rabbi Meir Kahane with sufficient kosher food so as 
to satisfy his dietary requirements and his 

religious requirements. 

THE COURT; Does the Government have anything 


to offer? 


MR. PATTISON: No evidence, your Honor, but I 
would like to be heard on the question. 

THE COURT: I will be very pleased to hear you 
MR. PATTISON; ' Your Honor, I believe it's 


clear -- 


COURT; You don’t have to rise unless you 


want to. 


MR. PATTISON; I will, your Honor. 

THE COURT: Why don't you go to the lectern 


then, if you will? 


15 
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MR. PATTISON: I believe it is clear from the 
actual memo of law submitted last evening, when I saw 
it first, that the movant has not pursued the issue 
and finds and offers no ?>atliority for the proposition 
that a court may order terms, conditions, etc. of a 
sentence. 

I believe that that issue is relatively 
settled. I believe that the motion papers — 

THE COURT: I am not sure I understood that 
last stateinent. 

MR. PATTISON: Your Honor, I believe that when 
we last met, the Court instructed the movant to 
submit a brief as to the power of a court to impose 
terms upon the Bureau of Prisons in conduct of a 
sentence; that is, the power of a judge to order the 
Bureau of Prisons to place a prisoner in a particular 
situs, etc. 

The Court also mentioned at that time that a 
secondary corollary provision that might be helpful 
to the Court would be whether the Court may treat the 
motion not as a motion to order the Court to do any 
particular thing but as a Rule 35. 


It is clear from the memo of law submitted 
that the secondary issue was the only one briefed and 
the only one which there is any question about at 
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authority, and I must state that we have been unable 
to find a case right on point. However, I believe tho 
statutory c.tthnrity makes it clear that the Court may 
not treat the instant motion as a Rule 35 motion. 

I believe the statutory authority in the rule, 
particularly the last sentence of the rule, was the 
authority under which the Court did in fact lower the 
sentence which the Court had imposed, that is one of 
five years to one of one year. 

The 1966 amendment to Rule 35 authorized just 
that particular type of treatment. 

I believe that it is clear that when that 
sentence speaks of other law authorizing the Court to 
impose sentence, it means Title 18 Section 3653, as 
Wright's textbook makes clear. That is, that upon 
a finding of revocation, or upon an order of 
revocation, the Court nec^ not impose the same 
prison sentence it had imposed at the time of the 
first sentence, but may indeed lower it. That has 
been done. 

In other words, insofar as this is presently 
a Rule 35 motion, the Court should deem it to have 
been made at that stage on the 21st, February 21st, 
after the Court announced its actual finding, but 
before the imposition of a sentence. 

ta 
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I think that this meaning of the last sentence 
of the present form is clear, because if it were not, 
if it did indeed authorize another 120 days over and 
above the original 120 days limitation period imposed 
clearly by law, then it would have said so, and I 
believe that in logic and in common sense, a prisoner 
or a sentenced prisoner-defendant cannot avail 
himself or should not be allowed to avaiL himself of 
another second l|ii0-day motion period by the simple 
expedient of possibly going out purposely and 
violating probation, which would bo the effect. 

Certainly, the statutory history, such as it 
does exist, and that too is nil here, makes clear 
that what the framers had in mind, or what the 
legislators had in mind was not to mandate that the 
Court, if it finds the prisoner violated probation, 
must sentence him to the same prison term yhich it 
had originally put into effect, but may immediately 
lower it, as was actually done. 

I believe that the one case cited — the 
first case cited in the memo of law submitted last 
evening, the Fitzgerald case, makes that clear. 

That case holds merely that the Court may indeed 
lower the sentence upon a finding that the man did 
indeed violate terms of probation. But nowhere can 



A ' 136 79 

it be said that there is any authority that a man may 
then avail himself of a second 120-day period and 
move anew, which is a right which any other prisoner 
does not have, prisoner who has in fact lived up to 
the terms. 

He has lost that right whereas one who has not 
has the extra 120 days, and I believe that flies in 
the face of logic and common sense, 

THE COURT: I think there is a lot to be said 
for that pxjsition, in view of the language. Your 
position would be, for exeunple, if within 120 days 
a new sentence was imposed reducing that, that from 
the point of that new sentence you could not measure 
your another 120 days — the original 120 days would 
be from the original sentence? 

MR. PATTISON: Yes. 

I 

(continued next page) 
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” * no, 

THE COURT: And that the last sentence merely 

r » 

pexrmits a reduction on that one occasion. 

MR. PATTISON: Yes. 

THE COURT: But that*B an independent reduction 
from the original sentence, and the 120-day provision 

doesn't apply. 

MR. PATTISON: Yes. 

THE COURT: That certainly is arguable from the 
language. 

MR. PATTISON: Your Honor, may I further say tha . 
the Court may, of course, recommend policies, or may, 
of course, recommend terms, may, indeed, recommend situ> 
prisoners' sentences. The Court may and should do that. 

THE COURT: Well, I suppose — 

MR. PATTISON: — and as such — 

THE COURT: I am sorry. 

MR. PATTISON: And as such, the Court may indeed 
hold a hearing be taken, evidence, to seek whatever aid 
the Court feels might help in making this recommendatio 
to the other branch of Government, the Executive Branch 
But there is simply no authority for a binding Order in 
a procedural setting as this. That is, as an adjunct t 
an actual sentence. 

Court's may, and of course should, litigate and 
rule upon prison terms, sentences -- not sentences — 
but prison meals, conditions, et cetera. Our system 
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makes available vehicles for such Court Orders. And as 
the papers submitted made clear, there is a remedy here. 

THE COURT: Your position, I take it, is that he 
would have to go to Allenwood, or wherever he was sent, 
and then, if he weren't supplied with kosher meals, he 
would have to make an application in the District Court 
which has jurisdiction over that correctional institu¬ 


tion. 


MR. PATTISON: As ever^' other prisoner must. 


THE COURT: Let me pose this question to you. 


however. 


Suppose we have a motion under 2255(a), on the . 
groxinds that the original sentence was unconstitutional 
because the sentence -- to sentence a person to an Inst! 
tution where the Court knows he will .be denied kosher 
foods, under circumstances where he will have to approa( 
death before he can partake of any food, this constitute 
cruel and unusual punishment under the Constitution, anc 
also constitutes a denial of his religious rights under 
the Constitution. 

Could not the Court at any time consider the sen¬ 
tence under 2255? 

MR. PATTISON: Your Honor, we have gone from the 
first Order tc a Rule 35, and now we go to another Sec¬ 


tion. 
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THE COURT: Have you considered — 

MR. PATTISON: Again — 

THE COURT; Excuse me. Have you considered this 
matter and briefed it? 

MR. PATTISON: No, I have not, your Honor. And 
may I say that the reason we have not is that my under¬ 
standing of that Section is that a motion under that 
Section tantamounts to a writ of habeas corpus procedur 
and, indeed, takes the place of it under certain terms. 
And I believe there is no provision in that Section for 
a motion in advance of the wrong alleged. 

THE COURT: No. 

MR. PATTISON: Again, the — 

THE COURT: 22ii5, Title 28 of the United States 
Code, first makes this proper venue. There's no doubt 
that this is the proper place to bring such a motion. 

MR. PATTISON: Yes. 

THE COURT; He doesn't have to wait until he get* 
to another institution. 

MR. PATTISON; No. 

THE COURT: It says that a prisoner in custody 
under sentence of a Court ~ This prisoner is in custody 
under sentence of a Court — 

MR. PATTISON: Yes. 

THE COURT: — claiming the right to be released 


1 
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upon the grounds that the sentence was imposed in vi<jla - 
tion of the Constitution* may.move the Court which im¬ 
posed the sentence to vacate* set aside or correct the 
sentence. It also provides that a prompt hearing shall 
be had. It also provides that if there has been a deni ’.1 
or infringement of the Constitutional rights of the 
prisoner as to render the judgment vulnerable to col¬ 
lateral attack, the Court shall vacate and set the judg¬ 
ment aside. 

MR. PATTISON: Yes, your Honor. 

THE COURT: And discharge the prisoner or re¬ 
sentence him. Or correct the sentence, as may appear 

• t 

appropriate. 

MR. PATTISON; .Yes, your Honor. And I was —• 

THE COURT: And it is t^e that the defendant • 
here has proceeded by motion within the criminal action 
whereas \inder 225 oi Title 28, he would have to file j 
what aiiounts to a new action on the civil side of the I 


Court. 


Now, I suggest, therefore, that the defendrint 


may wish to consider going down to the Clerk's Office 
and filing papers pursuant to 2255, and asking that the 
case be considered — the cases be considered as a re¬ 
lated case. 

MR. PATTISON: Your Honor, may I cite — 


I 
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At which time# I am sure the 


Government will not object to the Court considering all 
of the evidence and materials thus far considered at 
this hearing as part of that separate action and motior. 

MR. PATTISON: Of coxirse not. 

May I say that the preferatory remarks of the 

% 

Court at the outset was that it would consider it. 

THE COURT: Well — 

MR. PATTISON: With a view toward its^recommend¬ 
atory powers. But we will not stand upon ceremony. 

THE COURT: All right. What is the intention 
of the defendant with respect to this problem. 

MR. PATTISON: May I also — 

THE COURT: Let's get this straightened out so 
we can get a stipulation. 

MR. SLOTNICK: Logistically speaking, it would 
then be the intention of the defendant to stipulate, . 
and as I mentioned in my memorandum , the Fourth Circuit 
isn't really concerned and I don't think in this 
Circuit -- about the niceties of the papers. If your 
Honor feels eunong one of the reasons why he may exercis 
jurisdiction is \mder 2255(a), we would request the 
stipulation at this point that our papers be so amended 
to reflect that this proceeding is being brought under 


2255. 
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THE COURT; Well, I think you are going to have 
to file separate papers, because you .may have a probleih 
on appeal. I suggest you go down and file a separate 
notion, if that is your intention, 

MR. SLOTMICK: I certainly will. 

Mark the papers as related. And with the concerjt 
of the Government, all papers in the pending motion in 
the criminal action will be deemed to be part of that 
hew civil action. 

MR. PATTISON; Your Honor, may I say, I would, 
of course, like some time to look into the brand new 
matter raised by the Court. 

THE COURT; It*s nothing new, I am sure it was 
in your mind all along. I am just making a public record, 

MR. PATTISON: It was.' But, your Honor, also 
that which was in my mind was that the Section which 
the Court read, quote, "If there has oeen violations —t 
past tense. There has been no violation. 

THE COURT; Well — 

MR. SLOTNICK; Your Honor, may I be heard on 

that? 

THE COURT: Well, you will brief that point. HovJ 
long do you want to brief it? ' 

Mi^.PATTISON: Twenty-four hours. 

THE COURT: All right. Have it briefed by tomorrow 









night. A 143 86 

MR. PATTISOH: Yes, your Honor. 

THE COURT: You can have a brief in on this, Mr. 
Slotnick. I'm sure you have considered this point 
thoroughly, too, and it's just a matter of reducing it 

to writing very promptly. 

MR. SLOTOICK: We have indicated in our memoran-j 

duin of law that was supplied to your Honor last evening 
that the defendant is presently agrieved. He is not 
receiving kosher foods by the Bureau of Prisons. 

THE COURT: I understand. All right. 

MR. PATTISON: He*s not being kept from kosher 
food, which is th* real — which is the real gravamen 
of any action — 

THE COURT: Let me get the posJ.tion of the Govern¬ 
ment clear, if I may. 

MR. PATTISON; Yes, 

THE CO JRT: Doe i the Government flatly refuse 
to supply this defendant with kosher food in any insti¬ 
tution? 

MR. PATTISON: No, it does not. 

THE COURT: Will it supply him with kosher food? 
MR. PATTISON: I cannot say, your Honor. It 
does supply prisoners with food, kosher foods at certain 
times of — certain times t' the year, holidays. It 
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does not as a regular diet. 
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I am not authorized to change that long-held 
executive policy. 

THE COURT: Then, as I take it, the Government 
will not supply this defendant with kosher food except 
on holidays as indicated by Warden Galligan. 

MR. PATTISON: And except that — And except 
insofar as my understanding of the present state of 
the policy is that they make available kosher foods — 
foods which are kosher. That is, vegetables and fruits 
et cetera, so that — 

THE COURT! Well, you haven't submitted any 
proof on that. I'm going to take the testimony — 

MR. PATTISON: I believe that the Coxxrt Exhibit 
marked earlier, the Southern District’hearings were ai: 
made part of the record. There is proof in there, you: 
Honor. 

THE COURT: There is proof only that those de¬ 
fendants were permitted to go into the kitchen and to 
get cheese at times. 

MR. PATTISON! YeS. 

THE COURT: Hard-boiled eggs at times, and to 
use the facilities to supplement their food. 

MR. PATTISON! But according to the general 
dietary requirement of the Correctional Institutions, 
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a full kosher diet is not supplied, 

MR. PATTISON* No, that is correct. The -Govern- 

tnent doesn't say that it is •»- 

THi: COURTi And the person in charge - 
Let me have that Exhibit* 

(continuing) — who testified for the Government 
on this issue, James G, Wahl, VJ-a—h—1, indicated on 
page 12 of the transcript that a very careful check is 
taken by the Correction Autliorities to insure that thex'e 
is proper nutritional valuef a registered dietician, 
who makes a fine-line analysis* There is a daily nutri¬ 
tional accounting system* There is a review of the mcru 
for acceptability, palatability, color texture, correct 

combination and the like. 

And that, as I understand his testimony, the kin: 
of diet that is available at West Street under the con- 
ditions you described of the defendant being in the 
kitchen to supplement their diet would not be acceptabl 
So I'm going to have to assume in the absence of any 
other evidence that a minimally accepted diet will net 
be made available to this defendant if he is sent to an 
institution other than the one he is at now, under the 
conditions where he is now permitted to eat food outsi 
of the Center, and at his own expense* 

I think that's the fair assessment, is it not? 
MR. PATTISONi Yes, your Honor* But X just wan 
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to make sure that the Court would take into account the 

» c 

. 

other evidence submitted, the Southern District hearing 
as a whole. 


(continued on next page.) 
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TIIE COURT; I hwe it. I have read that 
transcript carefully. 

MR. PATTISON; And it is deemed part of the 
evidence here. 

THE COURT; Marked at my request, yes. 

MR. PATTISON; Your Honor, the Government 
would at this time reqxiest the Court to vacate the 
previously imposed orders. 

THE COURT; I will take that under considera¬ 
tion and reserve decision on that request subject to 
receiving your brief and any supplemental that the 
defendant wishes to submit. 

MR. PATTISON; Your Honor, on that issue, we 
have put in a brief submitting — briefing in the 
form of a letter. 

THE COURT; Yes, I know. Well, I understand 
the position. I find that it's a difficult problem, 
I will consider the matter. 

MR. PATTISON; The only other brie'f that we 
plan to put in now would be on the plan motion — 
the 2255 motion. 

THE COURT; Yes. 

MR. PATTISON; The basic issue of the Court's 


25 


powers which it has, wo feel, does not need any 
further briefing. 
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THE COURT: No. I'm grateful for your 


assistance and that of defense counsel. I will 


reserve the decision. 


MR. PATTISON: Very well, your Honor. 


MR. SLOTNICK: Your Hor.or, may we approach 


for a moment? 


THE COURT: Do you mean you want a side-bar 


conference? 


MR. SLOTNICK: Yes. 


THE COURT: Yes. 


(The following took place at the side bar.) 


MR. SLOTNICK: Your Honor, last evening I had 


occasion to speak to the former Attorney General of 


the United States, Ramsey Clark, who had indicated 


that your Honor reserves decision he would be making 


an application to — as an amicus. And in view of 


your Honor's tight briefing schedule, would he be 


denied that opportunity or — 


THE COURT: Well, when he is going to submit 


his notion? I can't keep the case going indefinitely 


.1 .think .the Government is entitled to a fairly 


prompt decision. 


MR. SLOTNICK: He will in all probability call 


youv Honor, I would presume, in the next twenty-four 


hours. 
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MR. SLOTilICK: Within the next twenty-four 

hours. 

THE COURT; Wb" is he going to submit a 

brief? 

MR. SLOTNICK; I prtsume he will submit it 
through the time period that your Honor so mandates, 
THE COURT; If he can get it in within the 
next few days — I would like to work on the case 
over the weekend. 

MR. SLOTNICK; And I would also respectfully 
request, your Honor, that my client, who has been in 
a minimum security institution, who will be leaving 
with the Marshal, not be let out of the courthouse 
as h* was brought in, in leg irons and chains. I 
don't think that is fair. 

THE COURT; It is not necessary. Wliat is 
the point? He walks around the City to get his food. 

MR. PATTISON; I agree. I believe that it's 
for the Marshals. They have their own rules whenever 
they take him. I, of course, have no objection to 
it whatsoever. But I agree that I doubt — 

THE COURT: Tell them not to put the leg irons 

on. 


All right, anything else? 









MR. SLOTNICX: No.. 
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Tim COURT! All right. 

(End of side bar.) 

THK COURT: Thank you very much. 


The 


hearing is closed 
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APPLICATION PURSUANT 
TO 28 U.S.C.A. 2255 


SIRS: 


PLE^'.SE TAKE NOTICE, that upon the annexed petition of MEIR 
KAHANE, by his attorney BARRY IVAN SLOTNICK, and upon all of rhe 
proceedings had herein, the undersigned will move this Court to 
vacate, set aside of correct the sentence imposed upon ~ above 
named petitioner, MEIR KAHANE, pursuant to Title 28 U.S.C.A. 
Section 2255 and for such other and further relief as this Court 
may find just and proper. 


Dated: New York, New York 
April 25, 1975 


TO: DAVID TRACER, ESQ. 

U.S. Attorney 
Eastern District of N.Y. 
United States Cpurthouse 
Brooklyn, New York . 


Yours, etc. 

BARRY IVAN SLOTNICK 
Attorney for Petitioner 
233 Broadway 
New York, New York 
(212)-233-5390 








UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


MEIR KAHAME, 

Petitioner, 

- against - PETITION 

UNITED STATES OF AMERICA, 

Respondent. 


BARRY IVAN SLOTNICK, on and behalf of the petitioner 
MEIR KAHANE respectfully shows to the Court; 

1. That the defendant MEIR KAHANE is presently serving 

a sentence of one (1) year imprisoninent imposed by this court on 
February 21, 1975. 

2. That on March 17, 1975 this Court granted an applica¬ 
tion and issued an order allowing the defendant his religious 
rights pursuant to his request for kosher food, etc. (see 
Commitment Order and Application of March 17, 1975). 

3. Pursuant to the ordet of the Court, petitioner's 
attorney contacted officials of the United States Bureau of 
Prisons and was informed that the Bureau of Prisons would not 
provide the means by which the order of the Court could be carried 
out. To date the Bureau of Prisons has refused to provide the 
defendant with kosher food (the record is replete with their 
refusals - and the Court is respectfully referred to a hearing 
held herein on April 24, 1975). 
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4. Petitioner's counsel requested that the defendant's 
incarceration be maintained at a community treatment center in 
order that he may be allowed to provide himself with kosher meals 
and attend religious services - due to the refusal of the Bureau 
of Prisons to so honor the Court's commitment. 

5. That on April 4, 1975 this Court continued the 
defendant's incarceration at a community treatment center and 
continued the order allowing him out to eat meals and attend 
religious services. 

6. Thereafter, on April 18, 1975, a proceeding was 
commenced in which issues of jurisdiction relating to the proposed 
hearing were taken up._ 

7. That on April 24, 1975 a hearing was held before this 
Court in which witnesses testified with regard to the necessity 
of the government to provide the defendant with kosher foods 
during any period of incarceration. 

8. That during the same hearing the testimony indicated 
that it was a simple process to provide an inmate with kosher food 
and that the aforementioned procedure had occurred in the past 
but was not taking place with regard to the inmate MEIR KAHANE. 

9. The inmate indicated to this Court that he is presently 
an aggrieved individual and that he is not receiving kosher foods 
according to the spirit and dictates of this Court's sentence, 
commitment and order. 
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10. At present the inmate is incarcerated at the comnunity 
treatment center maintained by the United States Bureau of Prisons 
located at 38 West 31st Street and is not being provided kosher 
meals by the government. 

11. The inmate contends that the effect of the sentence 
as levied upon him on February 21, 1975 and as so governed by 
the various applications and commitments pursuant to 71 Cr. 479 
(United States o f America v. Kahane ) is to cause a deprivation 

of his 1st and 8th Amendment rights under the Federal Constitu¬ 
tion. 

12. It is the further contention of the petitioner that 

he cannot be incarcerated without the right to receive kosher food 
as said incarceration is not only a violation of his 1st Amendment 
right but also constitutes cruel and unusual punishment under the 
Constitution of the United States. 

13. The defendant further wishes to repeat and reaffirm 
and incorporate by reference all of the prior papers and pro¬ 
ceedings had herein commencing with the original hearing regarding 
his probation violation (February 21, 1975). Furthermore, the 
various applications and memoranda submitted herein under indict¬ 
ment 71 Cr. 479 ( United States of America v. Meir Kahane ) are also 
repeated and reaffirmed for the purpose of this proceeding herein. 

14. Furthermore, defendant requests that his Notice of 
Motion, motion and affidavit submitted to this Court and dated 
Apri* 11, 1975 be made part of this application together with the 
supplemental memorandum of law submitted thereafter together with 
the memorandum of law submitted on April 23, 1975 to this Court. 
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15. Furthermore, the defendant requests that the hearing 
held on April 24, 1975 be considered as part of this record in 
order for the Court to be able to fully decide the issue herein. 

16. That the petitioner repeats and reaffirms all of the 
exhibits, papers and proceedings heretofore had herein and bearing 
indictment number 71 Cr. 479 as if fully set forth herein. 

17. That the sentence hereunder is therefore illegal and 
void and imposed in violation of the Constitution of the United 
States in that the petitioner is not receiving kosher food all in 
violation of his 1st and 8th Amendment rights pursuant to the 
Constitution of the United States. 

18. It is the contention of the petitioner that the sen¬ 
tence imposed was in violation of the Constitution or laws of the 
United States and that’the Court wss without jurisdiction to 
impose such sentence and that the aforementioned sentence (under 
which he is presently incarcerated) is subject to collateral 
attack due to its resultant effect of unconstitutionality and 
therefore makes this application to the Court to vacate, set 
aside or correct the sentence. 

19. The Court can readily find that there has been a 
denial and infringement of the constitutional rights of the 
prisoner so as to render the judgment vulnerable to collateral 
attack. 
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20. Therefore, pvirsuant to Title 28, United States Code, 
Section 2255 thr Court must vacate and set the judgment aside and 
discharge the prisoner or resentence him or correct the sentence 
as may appear appropriate to the Court. 

21. This application is made due to the present illegality 
of the defendant's detention. The sentence of this Court and its 
resulting effect presently violates his 1st and 8th Amendment 
rights of the United States Constitution in that he is not 
receiving kosher food pursuant to the dictates of his religion. 

The sentence levied upon the defendant therefore is obviously 
unduly severe and the terms of sentence as is being carried out 
has caused the defendant to be constitutionally deprived. 

22. The defendant was originally tried for a violation 
of probation by this Court for acts which occurred in Israel 
to which he was either found guilty or pled guilty. The judg¬ 
ment of the Israeli Courts was that he was receiving a suspended 
sentence. 

23. The defendant has spent time in Israel incarcerated 

I 

as a result of the initiation of the aforementioned cases as 
referred to in the original revocation of probation hearing 
held on the 21st day of February 1975 before this Court. 

24. This Court has received communications from the 
defendant, his family and literally hundreds of members of the 
community requesting that the Court reconsider, modify or 
terminate the sentence of the defendant. 
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25. It is respectfully requested that this Court resolve 
the issues and controversy concerning the religious rights and 
freedom of an inmate in order to properly preserve their 1st 
Amendment right and also to avoid excesses that have occurred in 
prisons regarding same.* 

WHEREFOPE, petitioner prays that this Court entertain his 
application pursuant to 28 U.S.C. 2255 and issue an order 
remedying the grievance of .the inmate pursuant to 28 U.S.C. 2255 
and that petitioner receive such other and further relief as may 
be deemed just and proper. 

Dated; New York, New York * 

April 24, 1975 

BARRY IVAN SLOTNICK 


*Counsel did not present to this Court testimony at the hearing 
held herein in view of the limitation to kosher food but Orthodox 
Jews have been forcibly shaven during holidays in which they are 
not allowed to, forced to break the Sabbath and transported on the 
Sabbath. Note that during the present period of time the inmate 
MEIR KAHANE cannot shave for religious reasons and if he were 
incarcerated at other than a community treatment center he would 
either be forced to shave or be forcibly shaven - all in violation 
of his Constitutional rights. Under the theory of the government 
he could not present a claim until the violation had occurred - 
to wit, being forcibly shaven. There are also coming holidays 
including Rosh Hashana and Yom Kippur - which mandates a day of 
fast together with other holidays occurring during the summer 
which mandate fasting. The prisoner has already been caused to 
spend the high holidays of Passover away from his immediate 
family - but with others therefore allowing his observance all 
by Court order and consent of the government. 
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STATE CF NEW YORK ) 

) ss. : 

COUNTY OF NEW YORK ) 

BARRY IVAN SLOTNICK, for and on behalf of the petitioner 
inmate, MEIR KAHANE, first being duly sworn states that the 
allegations of the foregoing application for habeas corpus are 
true to the best of his knowledge and belief. 


BARRY IVAN SLOTNICK 


Subscribed and sworn to 
before me this 24th day of 
[April, 1975. 


NOTARY PUBLIC - STATE OF NEW YORK 
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The defendant, an ordained orthodox rabbi sentenced 
to imprisonment by this court, seeks food meeting orthodox 
Jewish dietary requirements (kosher food). The government 
contends that this court has no power to consider his claim. 
For the reasons stated below the court holds that it has 
the power and obligation to require the government to permit 
this defendant to obtain such food while he is incarcerated, 

I. HISTORY OF LITIGATION; INTRODUCTION 
In 1971 the defendant pleaded guilty to attempting 
to make a bomb. There was no proof that his activities had 
directly led to any physical damage but there was reason to 

I 

believe that his rhetoric and encouragement had led others 
to engage in violence and that these activities by others 
may have led to death and to destruction of property. 

In view of the factual ambiguity, the defendant's 
good background as a teacher, father and husband, his lack 
of any substantial criminal record, the fact that he appeared 
to be motivated by consideration of the welfare of others 
rather than self, and the recommendations of authorities 
that probation be utilized in such circumstances, the court 
sentenced the defendant to five years probation. A.B.A. 
Project on Standards for Criminal Justice, Standards Relating 
to Sentencing Procedures, Standard 2.3(c), Commentary at 
pp. 72-73 (Approved Draft 1968); A-L.I. Model Penal Code § 7.0 
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As one of the conditions of acceptance of a guilty plea and 
probation, the defendant's associates were compelled to turn 
over to the police stores of secreted explosives. 

At the time of sentencing the def en ' ..nt was warned 
not to become involved with guns or explosives. He was told: 
"In this country, at this time, it is not permissible to 
substitute the bomb for the book as the symbol of Jewish 
manhood." Shortly thereafter he was found in the company 
of people with rifles who were urging others to obtain 
arms. He was then informed in more detail that he was to 
have nothing to do, directly or indirectly, with weapons. 

It was made explicit and clear that this prohibition applied 
throughout the world and, more particularly, in the State 
of Israel. The defendant then left with his family to settle 
in Israel. 

Following the murder of members of the Israeli 
Olympic Team in Germany and attacks on Jewish settlements 
by Palestinian guerillas, the defendant again engaged in 
prohibited activities. The evidence shows that he attempted 
to smuggle weapons out of Israel into this country and that 
he engaged in Israel in an attempt to induce others to bomb 
foreign embassies here and elsewhere. Just as his activities 
had been aborted in this country by vigilant police work at 
the national and local levels, so the Israel police dis- 
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covered his plans in time. He was held in prison in Israel, 
convicted and released. 

Thereupon, he returned to this country where he 
was prosecuted for violation of probation. After a full 
hearing he admitted his guilt. Extensive pleas for mercy 
were made on the ground that the defendant was motivated by 
a desire to help others in the Soviet Union and elsewhere. 

This court rejected those pleas. It noted that, "were it 

to fail to punish. . ., the probation system could not 

effectively continue. . . .[Nlo system of justice in a 

democracy can exist if violence is not condemned, no matter 

who the victim, no matter what the motive and no matter 

• < 

who the actor." 

Since his terra of probation had approximately one 
year to run, defendant was sentenced to one year in prison. 
18 U.S.C. S 3653. With no objection by the government, 
the court ordered: 

"He is to be placed in an institution, and 
in a setting so that he can obtain. . .kosher 
foods and (comply with] other religious re¬ 
quirements that he may reasonably have." 

Before service of sentence begins, it is the 

normal practice of the court, whenever possible, to allow a 

defendant to arrange his affairs or to celebrate imminent 

holidays, such as Christmas, with his family. In this case. 
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• since the defendant's family resided in Israel, it was not 

i! 

!i possible for him to be with it during Passover, which was 

ll 

j, about to begin. Accordingly, with the concurrence of the 
government, he was remanded to the Federal Community 
‘ Treatment Center in New York City during Passover, with 
I instructions that he be permitted to buy his own food in 
^. local establishments and to participate in required 
j religious services. As the Passover period came to a close 
jj and the defendant was about to be transferred to a prison, 

!' the defendant informed the court that the government planned 
i; to deny him kosher food. The government conceded that, under 

Ji its long-standing practice, this was its intention. 

I - Pending decision of defendant's motion that such 

1 • 

,, food be provided, the defendant was ordered kept at the 
Community Treatment Center. He was to be permitted to 

i 

purchase kosher food at his own expense in a local restaurant 
and to engage in required communal prayers in a nearby 
synagogue. At other times he was to be kept at the Center 
under normal conditions of incarceration as fixed by the 
correction authorities. 

jl The government contests the court's jurisdiction 

I 

to consider whether the defendant is entitled to kosher 
food. It also argues that the court should not decide the 
issue because it would be burdensome to meet the religious 


.*1 M!—4 .sri 
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dietary needs of its diverse prison population, 

A person does not lose his basic humanity and 
constitutional rights because he has been convicted 
or is serving a term in prison. In this respect we differ 
fundamentally from some governments which consider its 
citizens' rights forfeited upon incarceration and engage 
in abuses of prisoners that amount to a form of slavery. 

Our courts have made it clear that, to the extent consonant 
with effective administration of correctional institutions, 
the First Amendment rights of prisoners cannot be ignored; 

’’[A] policy of judicial restraint [concerning 
■ prison administration] cannot encompass any 
failure to take cognizance of valid constitutional 
claims whether arising in a federal or state 
institution. VJhen a prison regulation or practice 
offends a fundamental constitutional guarantee, 
federal courts will discharge their duty to pro¬ 
tect constitutional rights. " 

Procunier v. Martinez, 416 U.S. 396, 405-406, 94 S. Ct. 

1800, 1807-08, 40 L. Ed. 2d 224 (1974). See also Cruz 
V. Beto, 405 U.S. 319, 321, 92 S. Ct. 1079, 1081, 31 L. Ed. 

2d 263 (1972) ("Federal courts sit not to supervise prisons 

• 

but to enforce the constitutional rights of all 'persons', 
including prisoners,"); Wilson v. Beame, 380 F. Supp. 1232, 
1242 (E.D.N.Y. 1974)("the Constitution requires the broadest 
tolerance of religiously based activity and requires public 
officials to take-care to avoid inhibiting any thoughts and 
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• deeds reasonably characterized as religious."). 

ii II. TESTIMONY A ND AUTHORITIES ON IMPORTANCE 

!; ' OF KOSHER F06d “ 

i! ■ 

j! A. Testimony 

' At the hearing, the main witness was Rabbi 

;I 

: Moishe D. Tendler, an ordained Orthodox Rabbi, a senior 
member of the State Advisory Board on Kashruth to the New 
Lvork State Department of Agriculture and Markets, a member 
of the Advisory Board on Kashruth of the Rabbinic Council 
ij of America, and a Professor teaching both Talmudic law and 

t; 

5 biology at Yeshiva University. Rabbi Tendler testified 
I* that dietary laws (kashruth) are central to the religious 
I observances of orthodox Judaism and that an orthodox Jew 
1 must-be "in extremis" before violating these laws; 


"If all [an orthodox Jew] had was non-kosher 
food to eat, he would have to wait until his 
physiological state—his vital signs would be 
so determined by competent medical 'authorities 
that he is in danger of dying—then and only then 
could he partake of food [according to Biblical 
and Rabbinic law]. 


"Up until forfeiture of life, man must forfeit 
i! everything he has, company of his wife and 

^ children, his entire wealth, to enter into the 

realm of the most poverty-stricken rather than • 

1 transgress the Kashruth laws. 

"He is to allow himself to be subjected to tortut'e, 
f to physical torture, to mutilation rather than 

‘nw consume [non-kosherJ food. 


i| 
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"I hope that impresses the Court with the fact 
that we are not dealing with a frivolous 
notion. It is not a question of a special 
dietary requirement of white wine with fish or 

red wine with beef. We are talking about a 
critical need of the Jew to relate with his God 
in a series of instructions that have been our 
mark of distinction from the days that we left 
Egypt so many thousands of years ago. 


"At no time is he exempted, from the day he is 
born. . .until the day he dies. , .he is 
governed by Jewish law." 

His testimony was confirmed by three other rabbis at the 
hearing and by a letter, admitted without objection, from 

Rabbi Moshe Feinstein, a renowned expert on Talmudic law. 
This evidence was not contested by the government. 

• 

A number of rabbis testified that they had personal 
knowledge of the defendant’s religious practices. They 
knew him to be a meticulous observer of all the tenets of 
Hiblical and Rabbinic law, including kashruth. The govern¬ 
ment did not dispute this testimony. 

Rabbi Henry Siegman, Vice-President of the Synagogue 
Council of America, testified that his organization, which 
has assisted the Federal Bureau of Prisons for the past 
fifteen years in providing Jewish chaplains, regularly 
requested that the Bureau provide kosher food to Jewish 
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prisoners, but had been unsuccessful. He, and other 
witnesses testified, without contradiction, that kosher food 
could be provided, using modern technology, with no in*- 
convenience to a large institution serving meals to a pre¬ 
dominantly non-observant population. They gave detailed 
descriptions of how this could be accomplished using the 
regular kitchen equipment of the institution with no 
appreciable administrative difficulties. 

Louis Gengler, Warden of the Federal Detention 
Headquarters at West Street, testified that one prisoner in 
his institution had received frozen kosher meals as an 
"experiment" through arrangements made and paid for by the 

government; no difficulty was encountered. He agreed that 
these dinners could be stored and prepared with minimal 

inconvenience. He further stated that another defendant, 
while incarcerated at West Street, had been assigned to the 
prison's Food Service unit and provided, out of regular 
prison supplies and through his commissary account, with 

supplemental foods meeting kosher requirements, including 
hard-boiled eggs, some cheeses, tinned-fish and fruits. The 

Warden also testified that the prison provides Jewish inmates 
with a kosher meal on Passover and other Jewish holidays. He 
admitted that a recent attempt by several rabbis to provide 


WI —4 i4 
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the prison with frozen kosher dinners for observant in- 

I 

carcerated Jews, without expense to the government, was 
refused in accordance with a policy not to provide kosher 

food regularly or to accept it from others. 

With the consent of counsel, the court took judicia] 

I 

notice of the papers filed and - stimony given in a case that 
has been pending in the Souther,. District of New York, United 
States V. Huss, — F. Supp. —. Nos. 73-CR-24, 25 (S.D.N.Y. 
May 5, 1975). Although the factual background is dis- ^ 

tinguishable, that case also presents the issue of whether 
inmates are entitled to food that meets orthodox Jewish 
requirements and is comparable in nutritional content to ^ 
the menu served.to other federal prisoners. The government, 

•j>n Hubs , stated, the practice of the federal Pureau of 

Prisons in the following terms: 

**[W]hile in exceptional cases Kosher food has been 
made available, it is the policy of the Bureau that 
such food is not to be made available to the inmates 
on a routine basis. It has been the Bureau's decision 
that administrative, financial, disciplinary, and 
security problems which would be created by the 
offering of such food so far outweigh the incidental 
burdens upon the practice of the inmates' various 
religions as to preclude attempting to accomodate 
the dietary needs of the diverse groups within the 
prison population," j 

It is the go/ernment's position that this posture is con¬ 
sistent with the official Bureau c ' Prisons policy requiring 


Its personnel 
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I 


"to extend to committed offenders the greatest amount 
of freedom of, and opportunity for pursuing, individual 
religious beliefs and practices as is consonant with the 
Bureau of Prisons mission — the correction of the 
committed offender. This must be accomplished within 
the context of the requirement of maintaining security, 
safety, and orderly conditions in the institutions." 

Bureau of Prisons Policy Statement 7300.43A (July 7, 1970), 
Testimony in the Huss case by prison officials 

V 

indicated that the average "cost of kosher meals would be 
somewhat higher than that for an average prison meal. An 
attorney, however, estimated that only six to twelve inmates 
in the entire federal prison system would seek kosher food 
if it were available; this contention was not challenged. 

It is possible to summarize this testimony as ' 

follows: (1) dietary laws are of critical theological ! 

importance to orthodox Judaism; (2) incarceration does not 
relieve an orthodox Jew of the obligation to obey these 

I 

religious requirements; (3) defendant observes these 
practices strictly and would have to be in danger of death 
through fasting before he could partake of a non—kosher diet; 
(4) the Bureau of Prisons has refused to, and will refuse to, 
provide the defendant with food consistent with his orthodox 

4 

Jewish religious beliefs; and (5) providing foods meeting 
orthodox Jewish requirements does not create significant 
administrative difficulties in prisons. This summary 


; -I • I 
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this court's findings of fact based upon 
evidence adduced at*the hearing. Fed. R. Civ. P,, Rule 

t 

52; Fed. R. Crim. P., Rule ; { 

■ i 

B* Judicially Noticed Literature j 

Particularly with regard to the importance of 
dietary reguirements, judicially noticed literature supports 
these findings. See Fed. R. Ev., Rule 201. 

The concept of "kashruth" (dietary observances) 

1 

does not involve cleanliness or alimentary needs in any ' 

j 

hygienip or nutritional sense. Rather, what is involved is 

- — • ... ^ ^ 

the issue of godliness. Each person observing kashruth is 

treated as if he were in a direct relationship with God, 

observing what in other religions might be considered a 

, 1 
priestly function at the table in the sequence of preparation 

and service of food and of prayers. With the firial destruct¬ 
ion of the Temple and the beginning of the Talmudic period 
in Babylonia and Palestine, a set of strict regulations 
developed surrounding the consumption of food analogous to 
those governing the Temple priests, but to be observed by 
each Jew in his daily life. See J. Neusner, Invitation to 
the Talmud 14-20 (1973). In a sense, therefore, each meal 

t 

partaken by a person strictly observing the rule of kashruth 
is the equivalent of Christianity's sacramental mass, where 


• I « •<••• 






the implements, wine, end wafer must be prepared with 
careful consideration for -cleanliness? in a theological 

sense. 

A theological concept central to Judaism, recognized 
by Jewish and non-Jewish scholars alike, is that of a 
-covenant- between God and man. The covenantal theme-that 
God loves his people and will favor them in generations to 
• come and lead them to a promised land, and in return men shall 
walk in God's way-ls repeated again and again in the Genesis 
stories of Noah, Abraham, Isaac, Jacob, and Joseph. See 
N. Sarna, Understanding Genesis 120-133 (1967) . The covenant 
theme is the'essence of ^t^s oj the exodjis_and of 
' and becomes the.'crucible of the messages of the Prophets > 
essential to an understanding of the relation between God 
and man. e^-- von Rad, Old Testament Theology 

129-135 (D. Stalker trans. 1962). Individual responsibility 
is not submerged in the covenant with a people. As Sarna 


notes: 


-this biblical 'doctrine of merit,'. • 
society." 


N. Sarna, supra , at 151. 
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The way In which man's covenantal obligations to 

God are understood in the Old Testeunent and in the Talmud 

, { 

and elsewhere is through the concept of law—-there are 
duties men must fulfill to be faithful to God. Particular¬ 
ized laws evolved in a succession of codifying patterns. 

See J. Smith, The Origin and History of Hebrew Law, esp. at 
52-53, 127-130 (1960); R. Pfeiffer, The Books of the Old 
' Testament 70-95 (1965). Some scholars have grouped the 

• t 

content of Exodus, chapters 20:23-23:33- 34:17-26, into a 

* t 

"Covenant Code", and Deuteronomy^chapters 12-26,into a 
"Deuteronomic Code". Smith, s upra , at 15—69; Pfeiffer, 
supra , at-70-77, 78-83. Similarly, Leviticus, chapters ^ 

' 17-26; Exodus, chapters 31:13-15; and Numbers, chapters ^ 

10:10, 15:38-40, have been grouped by some scholars into a 
"Holiness Code." Smith, supra , at 70-92; Pfeiffer, su£ra, at 
83-86. It is particularly in this last grouping that many 
of the biblical sources for kashruth are found. See , e.g., 
Leviticus, chapters 11, 17, 22:18-30; Deuteronomy, chapters 
12:16; 2:23-25, 14; Exodus, chapters 23:19, 34:26. 

Preclusion of certain foods dates from the symbolic 
■forbidden fruit" in Genesis, chapter 2:16-17, but, I 

as suggested above, kashruth acquires its central meaning 
from the covenant relationship. The covenant, as understood 
in the Bible, implies a relationship between parties of 
different orders of being (G. von Rad, Old Testament Theolcgy 
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129 (D. Stalker trans. 1962)), whereby men obtain harmony 
with the deity through strict observation of the law, of 
which the "Holiness Code" is an important aspect. See 
J. Smith, The Origin and History of Hebrew Law 90-92 (1960 
ed.). Thus kashruth is deeply symbolic—a symbol made real 
through the ritual of daily observance—of the basic re¬ 
lationship between God and man. 

Compliance with the discipline of kashruth is one of 
the important ways by which the faithful are reminded of the 
presence of the significant in the commonplace. See , e.g ., 

M, Kadushin, The Rabbinic Mind 167-170 (3d ed. 1972) . And 
obedience to the law itself is a source, says rabbinic 
tradition, of holiness.. S. Schechter, Aspects of Rabbinic 
Theology 168, 207-208 (Schocken Books ed. 1972). Compliance 
with kashruth, writes Schechter, has 

"to be considered as so many lessons in discipline, 
which if only as an education in obedience, 
result in establishing that communion between ✓ 
man and God which is the crowning reward of 
holiness." _Id. at 208. 

Kashruth, while deeply rooted in Biblical literature 
forms a major part of the rabbinical interpretations in both 
the Babylonian and Palestinian Talmuds. See , e.g ., The 
Babylonian Talmud, Seder Kodashin, Tractate Hullin, xi 
(Soncino edition, I. Epstein ed., E. Casdan trans. 1948) ("it 





A 174 


! 


is predominantly through the observance of the dietary laws 

and the abstentic i from what is unclean that Israel can 

•; maintain itself as a holy people."). See also , e.g ., ! 

I The Babylonian Talmud, Seder Kodashin, Tractate Kerithoth 

1, 17-38 (Soncino edition, I. Epstein ed., I. Porusch, trans. 

1948)(offenses for which one is to be punished by "kareth"— 

to be cut off from one's people—include certain dietary 

•laws); Id.^ Seder Mo'ed., Tractate Bezah (m. Ginsberg, trans. 

1938)(limitations under which food must be prepared on 

ji festival days); id., Seder Tohoroth, Tractate Kelim (W. Slotki, 

trans. 1948)(laws of uncleanness as they affect utensils). 

Tractate Tohoroth (W. Slotki, trans. 1948) (laws of cleanness 
l| ! 

^concerning foods and liquids and their preparation and 

i! ■ . ‘ 

i, consumption). Tractate Ukzim (S. Lehrman, trans. 1948) * 

(cleanness of roots, stalks, and husks of plants). It ' 

is likewise a major topic in the Code of Maimonides and the 
writings of other Jewish scholars. See The Code of ' 

Maimonides (Mishneh Torah), Book Five, The Book of Holiness, 
Treatise II, Forbidden Foods (Yale Judaica Series 
Rabinowitz and Grossman trans. 1965), Book Ten, the 
Book of Cleanness, Treatise VI, The Uncleanness of Foodstuffs 
‘‘ (Yale Judaica Series, Danby trans. 1954); II Maimonides, The 

(Negative) Commandments,172-191, pp. 167-187 (C. B. Cheval 
trans. 1967). See also S. Ganzfried, Code of Jewish Law 
















A 175 


(Kitzur Shulhan Aruh), vol. I, ^8, 46 (Goldin trann 

1961); G. Horowitz, The Spirit of Jewish Law 115-116 (1953) 
As the rabbinic literature, makes clear, the dietar 
laws are to be strictly observed, as part of the Biblical 
command to "In all thy ways acknowledge Him." Proverbs 
3:6. Uncontroverted testimony as well as the literature 
establish that the dietary laws are to be suspended by the 
orthodox faithful only when one's life is in danger. See , 
e.g. , S. Ganzfried, Code of Jewish Law, vol. II, chap. 92, 
vol. IV, chapt. 192 (Goldin trans. 1961); I. Maimonides, 

The Book of Knowledge (Mishnah Torah) 5:6, 40b (M. Hyamson 
"ed. 1965); I. M. Hacohen, Machne Yisroel, chapt. 8, 58 
(trans.^on file by M. Tendler, 1943 ed.) (obedience to 

• 

dietary laws required of Jewish soldiers in Russian and 
Polish armies). 

An inability to observe the Jewish dietary laws 
would seem to strike an observant orthodox Jew in a way 
similar to the way a defilement of communion would strike 
a devout Catholic. In fact, the great discipline demanded 
of an observant Jew seems similar in spirit to vLc orderly 
and disciplined daily ritual of prayer, meditation, mass, 
and communal meals of monks in cloisters, although, of 
course, the former group is immersed in earthy life and 
the latter separated from it. See , e.g ., Pfeiffer, The 






r 


f. 
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Books of the Old Testament 60 (1965). 

This brief discussion of theological and historical 
background obviously has some bearing on the issue of ; 

defendant's bona fides . He appears to be almost possessed 
with the problems of the Jews as a people. Such a dedicated 
Jew would fear that his own failure to obey God's commands 
as to kashruth might constitute a breach of the coveneuit 
that might affect the promised land and have grave con¬ 
sequences to himself. 

III. THE LAW ! 

A. Jurisdiction 

1. Power of Court to Make Recommendations on 
|l ’ \ Conditions of Incarceration I 

I 

- The government concedes that the court has i 

jurisdiction to make recommendations concerning conditions of 
incarceration. Such recommendations are routinely sought 
by the Federal Bureau of Prisons. See Bureau of Prisons 
Form A.0. 235 (11/74). A court's recommendations are 
generally followed. Thus, the court, at the least, has 
power to make recommendations to the prison authorities 
concerning conditions for the defendant's incarceration, 
including availability of kosher food. . 

I 

Judges should take their responsibi..i.ty to make such 
recommendations seriously. They have a close relationship 
with, a responsibility for, those they send to prison. They 
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,1. 

'I 

want to ensure that those they sentence are not mistreated 
or deprived of their dignity and opportunity for rehabilita- 

I 

tion. But cf. United States, v. D'Allesandro, — F. 2d — 

ji 

' (2d Cir. 1975)(limited power of nisi prius judges to correct 

abuses by Parole Board of prisoners they have sentenced). 
Stripping a prisoner of the opportunity to maintain and 
'1 strengthen his religious and ethical values would be so 

counterproductive of good sentencing principles as to , 

, require reconsideration of incarceration. See , e .g ., 

A.B.A. Project on Standards for Criminal Justice, Standards 
, Relating to Sentencing Alternatives and Procedures 54-55, 

!! 61-63 (Approved Draft 1968) ; Barnett v. Rogers, 410 F. 2d ' 

• f 

" 995,.1002 (D.C. -Cir. 1969). ' 

*1 1 

2. 28 U.S.C. S 2255. 

A more precise basis for the court's jurisdiction 
is found in 28 U.S.C. S 2255. The defendant's petition 
to vacate his sentence, in that it unconstitutionally denies 
him his First Amendment privilege to limit his diet to kosher 
food, may properly be considered as a motion under 28 U.S.C. 

S 2255. That statute permits a federal prisoner to move 
at any time to vacate or correct his sentence upon the 
ground "that the sentence was imposed in violation of the 
!; Constitution or laws of the United States. ..." See Hill 


V. United States, 368 U.S. 424, 426-27, 82 S. Ct. 468, 470, 7 
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L, Ed. 2d 417 (1962). The third paragraph of the statute 
deals with the action to be taken on such a motion; 

i 

"If the court finds. . .that there has been 

such a denial or infringement of the con- j 

stitutional rights of the prisoner as to 

render the judgment vulnerable to collateral 

attack, the court shall vacate and set the 

judgment aside and shall discharge the prisoner 

or resentence him or. . . correct the sentence 

as may appear appropriate. *' (Qnphasis supplied.) 

f 

Section 2255 was designed to revise the procedure 


by which federal prisoners seek the relief of habeas corpus. 

I 

It was intended "to provide in the sentencing court a 

■r- 

remedy exactly commensurate with that which had previously 

J 

been available by habeas corpus in the court of the j 

I 

district where the prisoner was confined." Kaufman v. ^ 

I 

ynited States, 394 U.S. 217, 222, 89 S. Ct. 1068, 1071, 22 

i 

L. Ed. 2d 227 (1969). This court, having sentenced the 
defendant, may at any time review the sentence it imposed 
and correct the denial of a constitutional right violated 


by the imposition of the sentence itself. The statutory 
right under section 2255 is not merely to a federal forum 
but to "full and fair consideration of constitutional 


claims." Kaufman v. United States, supra , 394 U.S. at 228, 
89 S. Ct. at 1075. Cf. S. Fuld, Writ of Error Coram Nobis, 
117 N.Y.L.J., Nos. 130-132, June 5, 6, 7 (1947); 28 U.S.C. 

S 1651. 



* r *•«** ** * * 
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Habeas corpus, which section 2255 incorporates, 

"is not a static concept, but expands and develops as new 
problems arise." Price v. Johnson, 334 U.S. 266, 282, 68 S. 
Ct. 1049, 1058, 92 L. Ed. 1356 (1948). It has been utilized 
in claims involving rights of members of the armed forces 
seeking release (In re Tarble, 13 Wall. (80 U.S.) 397, 20 
L. Ed. 597 (1872); Cox v. Wedeneyer, 192 F. 2d 920 (9th 
Cir. 1951)); concerning child custody (Ex parte Beaver, 

271 F. 493 (D. Ohio 1921)); concerning rights of aliens 
detained by authorities or a carrier (Chin Yow v. United 
States, 208 U.S. 8, 28 S. Ct. 201, 52 L. Ed. 369 ^ 

United States ex rel. Boulbol v. Fielding, 175 F* 

(E.D.N.Y. 1909)); and concerning rights of mental patients 
•(Dorsey v. Gill, 148 F. 2d 857 (D.C. Cir.), cert, denied ^ 
325 U.S. 890, 65 S. Ct. 1580, 89 L. Ed. 2003 (1945); 

De Marcos v. Overholser, 137 F. 2d 698 (D.C. Cir.), cert. 
denied , 320 U.S. 785, 64 S. Ct. 157, 88 L. Ed. 472, reh. 
denied , 320 U.S. 813, 64 S. Ct. 204, 88 L. Ed. 491 (1943); 
Shields V. Shields, 26 F. Supp. 211 (D.C. Me. 1939)). The 
Supreme Court has spoken of it in the following terms: 
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"[Ijt is a legislatively approved source o? 
procedural instrunents designed to achieve 
'the rational ends of the law . . . ; 

• t 

Ve accordingly look to the usages and I 

principles which have attached themselves 
to the writ of habeas corpus do’.'m through 
the years to the present time. The historic 
and great usage of the writ, regardless of 
its particular form, is to produce the body 
of a person before a court for whatever pur- * 

pose night be essential to the proper dis¬ 
position of a cause. The most important 
result of such usage has been to afford a 

swift and imperative remedy in all cases of I 

illegal restraint upon personal liberty .... 

« f 

Moreover, the principle has developed that 
the writ of habeas corpus should be left 
sufficiently elastic so that a court may, ^ 

in the exercise of its proper jurisdiction, i 

.deal effectively with any and all forms of j 

• illegal restraint. The rigidity which is 

appropriate to ordinary jurisdictional doctrines 
has not been applied to this writ .... 

Justice may on occasion require the use of a 
variation or a modification of an established writ." 

Price v. Johnson; 334 u.S. 266, 282-284, 68 S. Ct. 1049, 

1058-1059, 92 L. Ed. 1356 (1948). 

Section 2255 can be used only to attack the denial o: 

constitutional rights at the imposition of a sentence, not thc; 
which arise afterwards upon its execution . The latter class of 
violations must be rectified by a habeas corpus or other form 
of petition in thc district of confinement. Mordecai v. Unite: 
States, 421 F. 2d 1133, 1139-40 (D.C. Cir. 1969), cert . 


r.- 
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denied , 397 U.S. 977, 90 S. Ct. 1098, 25 L. Ed. 2d 272 
(1970); McCune v. United States, 374 F. Supp. 946 (S.D.N.Y. 
1974) . An exaiTjple of the Icind of case where venue would 
' lie in the district where the prison is located is a denial 
of First Amendment mailing privileges by the incarcerating 
institution. Procunier v. Martinez, 416 U.S. 396, 94 S. Ct. 
.1800, 40 L. Ed. 2d 224 (1974). 

The defendant's application falls within the scope 

I 

of section 2255 because it was obvious to the sentencing 
I : court at the time of sentencing that defendant's dietary 

i 

\ requirements, if ignored, would create a serious constitur 

I* tional issue. The government has conceded that no federal 
¥ 

prison will provide defendant with kosher food. Thus the 

r • 

I imposition of the sentence, if the defendant would be 
' deprived of his First (religious) or Eighth ("cruel and 
unusual" punishment) Amendment rights, would be unconstitu¬ 
tional . 

It is not necessary to go through the formality 
of transporting the defendant to the prison where he will 
be deprived of a protected right if it is clear from the 
time of imposition of sentence that he will be deprived of 
that right. The Constitution does not require litigants to 
subject themselves to possible irreparable harm before 
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|i 

l! 

.! 

i; 

il 


seeking relief from an allegedly unconstitutional practice. 
See , e.g ., Pierce v. Society of Sisters, 268 U.S. 510, 536, 

45 S. Ct. 571, 574, 69 L. Ed. 1070 (1925) ("Prevention 

"i 

of impending injury by unlawful action is a well-recognized 
function of courts of equity.") . 

Under section 2255 the sentencing court must 
•determine whether a hearing is required. Mirra v. United 
States, 379 F. 2d 782 (2d Cir.), cert , denied , 389 U.S. 
ii 1022, 88 S. Ct. 593, 19 L. Ed. 2d 667 (1967). Because the 
•' petitioner raised a material issue of fact on a claim of 
constitutional dimensions respecting the conditions of his 
sentence, he was entitled to an evidentiary hearing before 

il • 

I. the sentencing court. United States v. Carlino, 400 F. 2d 
56 (2d Cir.), cert , denied, 394 U.S. 1013, 89 S. Ct. 1630, 

23 L. Ed. 2d 39 (1968); United States v. Tribote, 297 F. 2d 
598 (2d Cir, 1961). 

Effective judicial administration supports the 
conclusion that defendant's claims should be heard by the 
sentencing court. As will be noted below, an important issue 
of fact is whether the application is made in good faith. 

Sin this court has had the defendant before it on many 
occasions and is familiar with the presentence report, the 
decision on dietary needs can be made more readily here than 
in any other court. 


i: • 







A 103 


i 


3. 28 U.S.C. S 1361 1 

.| 

Jurisdiction also lies pursuant to 28 U.S.C. ^ 

S 1361 granting "district courts jurisdiction of any action ^ 
in the nature of mandamus to compel an officer. . .of the ^ 
United States to perform a duty." See Cortright v. Resor, 

447 F. 2d 245, 250-251 (2d Cir. 1971), cert , denied sub 
nom . Cortright v. Froehlke, 405 U.S, 965, 92 S. Ct. 1172, ■ 

31 L: Ed'. 2d 240 (1972) . i 

Defendant’s case, for purposes of section 1361, | 

is "ripe," since the harm threatened is both imminent ! 

> 

and irreparable. See Pierce v. Society of Sisters, 268 U.S, 

1 

510, 45 S. Ct. 571, 69 L. Ed. 1070 (1925). Thus there is 
no need to wait until the defendant approaches death j 

through starvation in whatever institution the government 
places him. • 

Venue is proper iinder section 1361 since ; 

defendant is currently un*! r this court's jurisdiction and 
control and "the cause of action arose" in this district 

and because the defendant resided in this district before 
incarceration. 28 U.S.C. S 1391(e). Cf. Ott v. United States 

Board of Parole, 324 F. Supp. 1034, 1037 (W.D. Mo. 1971)Cfot 
venue purposes of section 1391, a prisoner resides in the 
district of his domicile previous to incarceration--which in 
the instant case is Brooklyn). In any event, no objection to 

venue, but only to jurisdiction, has been made. See 28 U.S.C. 

i 

s 1406(b). 

..j. 


4 74 207ft 
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Defendant is being held in a Community Treatment 
Center in Manhattan, across the river from this courthouse, 
because t*-fe Eastern District holds no comparable federal 
institution. It would be absurd to suggest that because 
of this accident of institutional location a Southern 
District Courts unfamiliar with this defendant, had to 
decide the case. The court would be doing a disservice to 
another member of the federal bench if it allowed the juris¬ 
dictional objection raised by the government to enable it to 
foist the difficulties presented by this defendant off onto 

another judge. 

4, Federal Rules of Criminal Procedure, Rule 35 

The defendant also contends that the court has 
jurisdiction to evaluate his claim of a right to kosher food 
because of Rule 35, permitting the sentencing court to 
modify a sentence. See Fed. R. Crim. P. 35. Rule 35 allows 
a court to reduce a sentence or correct an illegal sentence 
within 120 days of sentencing. 

The government argues, however, that Rule 35 was 
not intended to apply to sentences imposed for a violation 
of probation pursuant to 18 U.S.C. S 3653, v’hich provides, 
in part, that "the court may revoke the probation and require 
[the probationer] to serve the sentence imposed, or any 
lesser sentence. . . ." The government reasons that the 
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last sentence of Rule 35 ("The court may also reduce a 
sentence upon revocation of probation as provided by law") 
suggests that the reduction of a sentence pursuant to section 
3653 amounts to a Rule 35 motion, and no further such motions 
may be heard if 120 days has run from the original date 
probation was imposed. This interpretation would prevent 
the court from reducing inappropriate probation violation 
sentences via Rule 35, depriving the courts and defendants 
of an important remedial tool. The court, however, need 
not decide this issue since there are other bases of juris¬ 
diction. 

The fact, as the government suggests, that the 
'defendant may haye abused his privileges in the Community 
Treatment Center by utilizing some of the time set aside 
for prayer or meals for secular purposes is not dispositive 
of the serious constitutional issues this court must consider 
No ruling is required on v/hether these claims, if supported, 
may bear on the administrative determinations made by the 
Bureau of Prisons in controlling the defendant during his 
term of incarceration. 

The government is entitled to make some effort to 
determine the sincerity of religious beliefs where obliga¬ 
tions and rights flow from that determination. Greenawalt, 
Book Review, Konvitz, Religious Liberty and Conscience: A 
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Constitutional Inquiry# 70 Colum. L. Rev. 1133# 1135-1136 
(1970) . But such inquiry must proceed cautiously since 
the state should generally avoid placing itself in the position 

of deciding which religious claims are meritorious. See 
United States v. Ballard# 322 U.S. 78# 86-87# 92-95# 64 S. 

Ct. 882# 886-887# 889-890# 88 L. Ed. 1148 (1944); M. Konvitz, 
Religious Liberty and Conscience: A Constitutional Inquiry 
27-50 (1968). 

B. CONSTITUTIONAL REQUIREMENTS . 

1. General Framework 

Prisons are located at a unique area of tension 
between the establishment clause and the free exercise 

•* 

clause of the First Amendment. The state# through | 

the establishment clause# cannot require persons to worship 
in particular ways and cannot aid# endorse# or promote 
particular religions. School District of Abington# Pennsyl¬ 
vania v. Schempp# 374 U.S. 203# 83 S. Ct. 1560# 10 L. Ed. 2d 
844 (1963); Engel v. Vitale# 370 U.S. 421# 82 S. Ct. 1261# 

8 L. Ed. 2d 601 (1962); Everson v. Board of Education# 330 
U.S. 1# 67 S. Ct. 504# 91 L. Ed. 711 (1947). But where the 
, government has total control over people's lives# as 
in prisons; a niche has necessarily been carved into the 
establishment clause to require the government to afford 
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il , /_ 

opportunities for worship. The free exercise clause 
‘ambraces both the freedom to believe and the freedom to 
, act according to those beliefs. Cantwell v. Connecticut, 

. 310 U.S. 2S6, 303, 60 S. Ct. 900, 903, 84 L. Ed. 1213 

» 

(1940), The government, in its control of prisons, is pre¬ 
cluded from denying religious observance to inmates. Its 
obligation to permit '■eligious observances is an extension 

I 

of the position that no one can be burdened or punished 
by the state for having the "wrong" religious beliefs. 

■* Torcaso v. Watkins, 367 U.S. 488, 81 S. Ct. 1680, 6 L. Ed. 

2d 982 (1961)(public positions cannot be withheld from 
persons because of their religious beliefs). Thus, in the 

II 

" prison setting the establishment clause has been interpreted 

'I 

' in the light of the affirmative demands of the free exercise 
clause. 

The basic constitutional framework for cases con¬ 
cerning governmental regulatory infringement on religious 
practices was reviewed in Sherbert v. Verner, 374 U.S. 398, 

83 S. Ct. 1790, 10 L. Ed. 2d 965 (1963). There the court 
dealt with a state's denial of unemployment benefits to a 
■ Seventh Day Adventist who refused to work, due to religious 

I 

precepts, on Saturdays. The court found that: 

*'The door of the Free Exercise Clause stands 
tightly closed against any governmental regu¬ 
lation of religious beliefs as such." 







4 

■1 

I! 

ii 
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374 U.S 

at 402, 83 S. Ct. at 1793. It relied upon a con- 


' sistent 

rejection of 



"challenues under the Free Exercise Clause 
to governmental regulation of certain 



overt acts prompted by religious beliefs or 
principles, for 'even when the action is in 
accord with one's religious convictions, [itl 

fir restrictions.' 

1144, 1146, 6 L.Ed.2d 563. The conduct or 
actions so regulated have invariably posed some 
substential threat to public safety, peace o? 



c 




374 U.S. at 403, 83 S, Ct. at 1793. The court concluded 
that a "compelling state interest" must justify any "sub¬ 
stantial infringement of the appellant's First Amendment 
right," (374 U.S. at 406, 83 S. Ct. at 1795), and that, 
i as noted above, the traditional measure for that interest 
required a substantial threat to public safety, peace, or 
order. It further commented that the compelling interest 
■ test would be met only if the religious practice created an 
"administrative problem of such magnitude " that it rendered 
proper statutory regulation unworkable. 374 U.S. at 409, 

83 S. Ct. at 1796. (Emphasis added.) 

This essential "compelling state interest" formula 
has been repeatedly confirmed. In Braunfeld v. Brown, 366 
U.S. 599, 607, 81 S. Ct. 1144, 1148, 6 L. Ed. 2d 563 (1961), 
the court declared: 


• •• M — 


; t « 
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"If the purpose or effect of a law is to impede 
the observance of one or all religions . , . 
that law is constitutionally invalid even 
though the burden [on the free exercise of 
religion] . may be characterized as being only 
indirect." 


In Thomas v. Collins, 323 U.S. 516, 530, 65 S. Ct. 315, 


323, 89 L. Ed. 430 (1945), the court emphasized that, "(olnly 
the gravest abuses endangering paramount interests, give 


occasion for permissible limitation" on First Amendment 
rights. 

These broad principles apply to the religious 

rights of prisoners; 

"The state may restrict religious acts 
if it can be shown that they pose 'some 
substantial threat to public safety, peace 
or order' and that there is a 'compelling 
state interest in the. . .regulation'. . . . 
[P]laintiff's desire to practice his re¬ 
ligion may be restricted only upon a con¬ 
vincing showing that paramount state 
interests so require." 


i 

i 

I 

I 


Brown v. Peyton, 437 F. 2d 1228, 1231 (4th Cir. 1971) (rights 


of Black Muslim prisoner). See generally Cooper v. Pate, 
378 U.S. 546, 84 S. Ct. 1733, 12 L. Ed. 2d 1030 (1964); 
Pierce v. LaVallee, 293 F. 2d 233 (2d Cir. 1961); Sewell 
V. Pegelow,' 291 F. 2d 196 (4th Cir. 1961). 


Such cases must, of course, be read against 


the Supreme Court's acknowledgement that "[IJawful 
incarceration brings about the necessary^ withdrawal or 


fPt ii f4 
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limitation of many privileges and rights." Price v. Johnson, 
334 U.S. 266, 285, 68 S. Ct. 1049, 1060, 92 L. Ed. 1356 
(1948). See also Sostre v. McGinnis, 334 F. 2d 906, 908 
(2d Cir, 1964). Yet, the Supreme Court has also held that 
First Amendment rights may be curtailed only by the least 

b * • 

drastic means. United States v. Robel, 389 U.S. 258, 268, 

88 S. Ct. 419, 426, 19 L. Ed. 2d 508, 516 (1967); Shelton 
V. Tuc)cer, 364 U.S. 479, 488, 81 S, Ct. 247, 252, 5 L. Ed. 

2d 231, 237 (1960); Note, Less Drastic Means and the First 

Amendment, 78 Yale L. J. 464 (1969). 

In addition to these First Amendment grounds, the 

Supreme Court has held that the Fourteenth Amendment pre¬ 
cludes prison authorities from indirectly and unreasonably 

favoring practices of some religions over others by pre¬ 
venting its adherents from observing their religious require¬ 
ments. See, e.g ., Cruz v. Beto, 405 U.S. 319, 322 

92 S. Ct. 1079, 1081, 31 L. Ed. 2d 263 (1972) (Buddhist 
prisoner must be allowed an opportunity to practice his 
religious faith comparable to opportunities allowed to 
prisoners of other faiths). 

This approach is reflected in cases requiring 
prisons to contract to provide clergy various faiths 

a comparatively substantial administrative burden. See 
Cruz V. Beto, 405 U.S. 319, 322 n. 2, 92 S. Ct. 1079, 

1081 n. 2, 31 L. Ed. 2d 263 (1972)(while clergy need not be 
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....... . . . . ~ . - ► • - . . *" 

! * 

provided to every sect "regardless of size", comparable 
' opportunities for religious practices must be offered); 

1 

Northern v. Nelson, 315 F. Supp. 687 (N.D. Calif. 1970), 

• aff *d , 448 F. 2d 1266 (9th Cir. 1971)(prison that provides 
Protestant, Catholic, and Jewish clergy must provide Muslim 
minister on similar contractual basis); Kauffman v. Johnston, 
454 F. 2d 264 (3d Cir. 1972)(prison made effort to secure 

•! 

the services of a Jev/ish rabbi for Jewish prisoners); Long 
■ V. Parker, 390 F. 2d 816 (3d Cir. 1960) (case remanded to 

determine whether prison's failure to provide Muslim minister 
constituted discrimination when other faiths were provided 
clergy). 

1 

In sum, the "compelling state interest" standard 
'■ must be applied to provision of kosher food to Jewish 



V. 


prisoners in federal institutions. Failure to make such food 
available would be permissible only if providing it created 

a seriously disruptive administrative burden. 

2. Case* on Rights of Jewish Prisoners 
While we have found no cases deciding whether 
prison officials are compelled to provide kosher food to 
Jewish prisoners, there are peripheral decisions consistent 
with the general principles just discussed. For example, 
in Ho Ah Kow v, Nunan, 12 Fed. Cases 252 (Case No. 6,546) 
(Calif. C.C. 1879), Justice Field, acting as Circuit Justice, 


■ '»1 I • . 
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found that a prison requirement that discriminated in effect 
against Chinese prisoners by requiring them to cut their 

I 

j 

queues was invalid as a "cruel and unusual punishment" and 
a discrimination in violation of the Fourteenth Amendment. 

In dicta, the court stated that a regulation forcing Jewish 

i 

prisoners to eat pork would be "an offense against their 
religion," and under certain circumstances would be an 
invalid "special law," illegally discriminatory "in effect 

i 

and operation." 12 Fed. Cases at 255. 

i 

where a prison official failed to permit a Jewish 
inmate to attend religious services when he was confined in 
a close control unit, the court ordered the prison to provide ^ 
special escorts and make such services available in view of 
the high importance the law places on the right to worship. 
Konigsberg v. Ciccone, 285 F. Supp. 585 (D.C. Mo. 1968), 
aff'd , 417 F. 2d 161 (8th Cir.), cert , denied , 397 U.S. 

963, 90 S. Ct. 996, 25 L. Ed. 255 (1970). See also Wilson 
V. Beeune, 380 F. Supp. 1232 (E.D.N.Y. 1974) (Constitution 
mandates that prisoners in segregation have access to 
communal religious worship, including a minyan (of ten Jewish 
adult males) where available). In Rockey v. Krueger, 62 
Misc. 2d 135, 306 N.Y.S. 2d 359 (Sup. Ct., Nassau Co. 1969), 
the court noted that since orthodox Jewish prisoners were not 
required to shave beards on religious grounds, a Muslim 
prisoner would not be so required. 


•* I . 
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The Third Circuit came close to dealing with the 
issue of availability of kosher fcod in 1972. In Kauffman 
V. Johnston, 454 F. 2d 267 (3d Cir. 1972) a uewish prisoner 
sought kosher food for the celebration of Passover, but since 
the holiday had passed, the court declared the case moot. 

In a related case, Kauffman v. Johnston, 454 F. 2d 264 (3d 
Cir. 1972), the court remanded to the district court a 
complaint by the same prisoner who sought an opportunity to 
observe Jewish religious holidays and to worship because the 
plaintiff "stated a cause of action cognizable under the 
Civil Rights Act." 454 F. ,2d at 266. The court noted that 
'the Jewish Welfare Board in Wilkes-Barre, Pa., some twenty 
miles from the Pennsylvania State Prison, provided kosher 
food for Jewish inmates through arrangement with the prison. 

3. Cases on Muslim Dietary Requirements 

The line of cases closest to the one before us 
concerns availability of pork-free foods to Black Muslim 
prisoners. The leading discussion is Barnett v. Rogers, 410 
F. 2d 995 (D.C. Cir. 1969). The issue was whether officials 
of the district jail were constitutionally compelled to 
accommodate the dietary laws of the Muslim faith. In dis¬ 
cussing the evaluative standard to be applied, the court 
protected the religious dietary requirements of the prisoners. 
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ii 


It stated: 


"To say that religious freedom may undergo 
modification in a prison environment is 
not to say that it can be suppressed or 
. ignored without adequate reason. And al¬ 

though 'within the prison society as well 
as without, the practice of religious beliefs 
is subject to reasonable regulations, necessary 
for the protection and welfare of the community 
involved,' [Tony v. Parker, 390 F. 2d 816, 820 
(3d Cir. 1968)] the mere fact that government, 

' as a practical matter, stands a better chance 

of justifying a curtailment of fundamental 
liberties where prisoners are involved, does 
not eliminate the need for reasons imperatively 
justifying the particular retraction of rights 
challenged at bar. Nor does it lessen govern- 
. . mental responsibility to reduce the resulting 

Impact upon those rights to the fullest extent 
consistent with the 3 ustified objective." 

:i 410 F. 2d at 1000-1001. 

!' . The court noted in Barnett "[tjhat penal as well 

as judicial authorities respond to constitutional duties 
is vastly important to society as well as the prisoner." 

410 F. 2d at 1002. The case was remanded and the district 
court was ordered to inquire "whether the government 
purposes and operations responsible for [the dietary] 
impediments could feasibly be 'pursued by means that [less] 
broadly stifle fundamental personal liberties.'" 410 F. 2d 
ji at 1003. It suggested various administrative procedures 
that could be followed to protect Muslims' rights, including 
provision of non-pork substitutes and advance publication 
of menus to provide notice of pending pork meals. The D. C. 
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^ Circuit's test, squaring sherbert with Supreme Court prison 
cases, then, was that a prison might reasonably regulate 

r 

* religious practices, but that it must make reasonable 
accommodations to such practices. This decision may be read 
as subjecting prison officials to something less than the 
"compelling state interest" test enunciated by the Supreme 
Court in Sherbert for the religious rights of the populace 
as a whole. 

' Other courts have taken slightly different tacks. 

i' 

' In Ross V. Blackledge, 477 F. 2d 616 (4th Cir. 1973), the 
Fourth Circuit came closer to Sherbert when it relied upon a 
"paramount state interest" test. It declared: 

"lW)e held that the state may only restrict 

/ a prisoner's desire to practice religion 

'upon a convincing showing that paramount 

state interests so require.' * * *Brown v. 

Payton, 437 F. 2d 1228, 1231 (4th Cir. 

1971). . . .While the decisions of prison 
officials are entitled to considerable weight, 

they are subject to judicial reviews 'to 
insure that the constitutional rights of 
prisoners are protected.'" 

477 F. 2d at 618. The case was remanded for an evidentiary 
hearing to determine if "there is adequate nourishment in the 
pork-free foods currently available to the prisoners. . .and 

i| whether the-state can establish an adequate interest for not 
providing some satisfactory form of alternative diet." 477 
P. 2d at 619. 
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Battle V. Anderson, 376 F. Supp. 402, 427 (E.D. 
Okla. 1974), stated flatly that "food distribution practices 
which prevent Muslim inmates from adhering to their religious 
practices of abstaining from the consumption of pork and 
pork by-products" are invalid. 376 F. Supp. at 427. 

"Such practices cannot be squared with the 
First Amendment-rights of the innate and, 
on the basis of the record in this case,* 

are an unconstitutional application of state 
power." 


I^id . The court enunciated a test similar to Sherbert when the 
religious practice presented no threat to order in the 
institution: • 

’ Xlhere th e precepts of a religious sect call for 
its adherents to engage in a religious practice 
vhich does not present a threat to tl.e security, 
discipline and ^^ood order of the institution, the 
state has the burden of Testifying policies or 
’ practices which prevent such inmates from enga'ging 
_ In such re ligious practices ." (Emphasis added.) 

Ibid . The court left unclear precisely what justification 

would be adequate, but cited cases requiring a compelling 

state interest. , 

I 

• 1 

One court provided some indication of what degree 

of administrative burden it viewed as justifying an infringe¬ 
ment of religious rights. In Walker v. Blackwell, 411 F. 2d 
23 (5th Cir, 1969), the court cited the compelling ' ' 
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state interest test as applicable to prisoners' religious 
rights. But it held that although there was no substantial 
burden caused to prisons by allowing a Passover Seder meal to 
Jewish inmates, providing a special diet to Muslim inmates 
after sunset during the thirty days of Ramadan, because of 

I 

the administrative burden, security problems, and expense 
this would cause, was not required. See also o n Muslim 

I 

prisoner dietary requirements; Elam v. Henderson, 472 F. 2d 
582 (5th Cir.), cert » denied, 414 U.S. 868, 94 S. Ct. 177, ^ 

38 L. Edi. 2d 117 (1973) (no showing that lack of special 
prison diet for Muslim prisoners has resulted in substantial 
deprivations); Abernathy v. Cunningham, 393 F. 2d 775 (4th ^ 
Cir. 1968)(adequate non-pork nourishment was available to 
prisoners); X. (Bryant) v. Carlson, 363 F. Supp. 928, 9.>u 
(E.D. Ill. 1973) (sufficient alternative foods available); 
Northern v. Nelson, 315 F. Supp. 687 (N.D. Calif. 1970), 
aff*d , 448 F. 2d 1266 (9th Cir. 1971)(prison menu adequate); 
SaMarion v. McGinnis, 35 App. Div. 2d 684, 314 N.Y.S. 2d 
715 (4th Dep't 1970)(Muslims should be provided whenever 
possible with pork-free meals, and when that is not practic¬ 
able, alternative non-pork foods should be available). 

A pattern emerges in the Muslim food cases. Courts 
cite a strong "compelling" test, but apply it with lesser 
strength to prisoners' rights to take account of seriously 
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disruptive administrative burdens. Put another way, the 
r cases require the least denigration of the human spirit 
and mind consistent with the needs of a structured correctional 

i' 

society. This balance is in general accord with the Supreme 
Court's recent discussion of the appropriate standard for 

Amendment rights in the context of prisons in Procunier 
• V. Martinez, 416 U.S. 396, 406-408, 94 S. Ct. 1800, 1808-09, 

40 L. Ed. 2d 224 (1974) . 


ti 

•i 

II 


4. Application of Standards 
, While Muslim religious beliefs concerning diet can 


be satisfied simply by providing alternative non-pork foods, 

V 

)cosher dietary requirements cannot be satisfied quite so 

I readily. Nonetheless, strong precedent for provision of 

^ . I 

'' kosher food is found in the Muslim food cases. And, balancing 
the more restrictive and burdensome orthodox Jewish require¬ 
ments is the fact that there are but a handful of strictly 
observant Jews in the penal system as compared to the many 
adherents of the Muslim faith. Strong support is also found 
in the cases discussed above requiring prisons to undertake 
the substantial burden of providing clergy to represented 

. faiths. 

ii I 


Under the precedents established by the Muslim 
dietary cases, at a minimum federal prisons must provide 
dietary alternatives to Jewish prisoners observing dietary 
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laws that would not violate kosher requirements—for example, 

certain fruits, acceptable breads, cheeses, tinned fish, 

• * 

• f 

boiled eggs and vegetables, supplemented by hot kosher 
pre-cooked frozen meals. These diet alternatives must supply 
adequate nutrition for a person who is to be incarcerated 
for a long period. 

It would be satisfactory to allow local or national 
‘ Jfewish community groups to provide kosher foods to orthodox 
Jewish prisoners. Cf. Kauffman v. Johnston, 454 F, 23 
264 (3d Cir. 197?' (local community group provided kosher food 
to Jewish inmates of state prison); Stark v. Wyman, 59 Misc. 

2d 504, 299 N.Y.S. 2d 686 (Kings Co. Sup. Ct. 1969)(while 

l{ 

I State welfare agenpy was not required to increase orthodox 
‘ family's food allowance to cover more expensive kosher food, 
court noted that such assistance would be available through 
private community groups). 

The testimony indicated that prisons could purchase, 
under their normal food requisitioning procedures, pre— 
prepared, frozen, foil-wrapped kosher meals accompanied by 
disposable eating utensils; they are readily available from 
a number of manufacturers with numerous distributorships 
around the country. Such frozen meals, the testimony showed, 
are now widely available on airplanes, trains, buses, in 
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• hospitals, and at hotels and motels. These dinners could 

' be prepared with virtually no administrative inconvenience 
by heating in regular prison kitchens. While the cost of 

these dinners would be somewhat higher than regular prison 
fare, the government does not contest the fact that only 
in the order of a dozen persons would have to be provided 



with such food, so that costs would not be significant. It 
is also worth noting that the Bureau of Prisons has trad¬ 
itionally had to provide numerous specialized diets in the 
medical treatment facilities that are a part of every 
prison. 

,1 •• • • I 

A combination of these comparatively simple 
administrative procedures would result in a nutritionally 
sound diet consistent with kosher requirements with only 
minimal administrative inconvenience. The government has 
shown no serious, much less compelling, reasons why pro¬ 
vision of a kosher diet for this defendant would affect 
prison security or discipline. Because solutions involving 
minimal administrative burdens are available, the court 
J need not consider possibly burdensome solutions such as 
concentrating orthodox Jewish pr oners in one or two 
federal facilities where kitchens consistent with kosher 
requirements cculd be provided. 


c 
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While the government has expressed a fear that if 
■ a kosher diet is provided prisons will be flooded with ‘ 
applications for it, the repetitive amd spartan nature of- 

I 

such a diet under prison conditions would undoubtedly dis¬ 
courage those who are not sincere. Should the government 
be subjected to clearly spurious claims, it could ask for 
a showing of demonstrc.ted adherence to, or belief in, 
orthodox laws. See United States v. Ballard, 322 U.S. 78, 

64 S. Ct. 882, 08 L. Ed. 1148 (1944); Theriault v. Carlson, 

495 F. 2d 390, 395 (5th Cir. 1974)(religious beliefs that 
are "obviously shams and absurdities and whose members are 
•! patently devoid of religious sincerity" are not entitled ^ 

• to First Amendment protection); M. Konvitz, Religious ; 

Liberty and Conscience: A Constitutional Inquiry 27-50 
(1968). 

However misguided and violent his past activities, 
the defendant is a religious person, an observant orthodox 
Jewish rabbi. To deprive him of opportunities to observe 
basic religious practices in light of his particular belxtifs 
can only amount to a cruel and unusual form of punishment. 

The facts in the recent case of United States v. 
Kuss, F. Supp. —, Nos. 73-CR-24, 25 (S.D.N.Y. May 5, 1975) 

are somewhat different from the case before us. To the ex¬ 
tent that the lluss decision is inconsistent with our legal 
conclusions, we most respectfully disacrree with them. 
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IV. CONCLUSION 

.1 

It would be more convenient for authorities if 

i 

all people were the same in religion and outlook. There . 
are many procrustean beds in today's vforld designed to 

i 

reduce populations to mass conformity--interchangeable 
human beings, like spare parts in a machine. And, perhaps, 
the authoritarian regimes of tomorrow will be able to I 

achieve such results through new developments in biology ^ 

j 

and psychology. When that end is achieved the American 

* s 

experiment of freedom--of recognition that each person should 
be able to achieve his own spiritual and religious peace by 
ti •whatever means he chooses that do no hairm—-can be abandoned 

* I 

•' as unnecessary. Until that day, federal courts will, we j 

. ■ I 

• ^ I 

trust, continue to do their duty in enforcing the United 
States Constitution. 

I 

"It is certainly something in which a 
citizen of the United States may feel a 
generous pride that the government of his 
country extends protection to all persons 
within its jurisdiction; and that every 
blow aimed at any of them, however humble, 
come from what quarter it may, is 'caught 
upon the broad shield of our blessed 

Constitution and our equal lav;s.'" 

[Citing: Fossat's Case, 2 Wall. 703 (69 U.S, 

703)]. 

Ho Ah Kow V. Nunan, 12 Fed. Cases 252, 256 (Case No. 6,546) 
(Calif. C.C. 1879) (Field, Circuit Justice). 







V 


In Mr. Justice Jackson's words, 

"If there is any fixed star in our 
constitutional constellation, it is that 
no official, high or petty, can prescribe 
what shall be orthodox in politics, 
nationalism, religion, or other matters 
of opinion or force citizens to confess 
by word or act their faith therein." 

West Virginia State Bd. of Education v. Barnette, 319 U.S. 

624, 642, 63 S. Ct. 1178, 1187, 87 L. Ed. 1628 (1943). In 

this case the Constitution requires that the religious 

needs of the defendant to practice an important tenet of 

his faith be respected. 

The hearings and analysis of applicable law 
.confirm that no irresolvable conflict exists between the 
rights of the defendant and the practical needs of the 
correctional institutions. Nor does Jewish law require 
that the issue be posed in a way that prevents the just 
punishment of persons merely because they are orthodox Jews 
or members of some other faith that has special dietary or 
religious requirements. Defendant is constitutionally 
entitled to an order accompanying his sentence that allows 
him to conform to Jewish dietary laws. Without any undue 
inconvenience to the correctional institution, through 
utilization of some of the suggestions already adverted 
to and others that were described at the hearings or that 
can be developed locally, the issue can be resolved as it 
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has been in cases fn the past. The minor practical problems 
presented can be easily met if the government tries in 
good faith to do so. 

Since this decision determines the rights of the 
defendant, the stay entered by this court requiring the 
government to keep defendant at the Federal Community 
Treatment Center in New York City is vacated. The defendant 
may be sent to an institution suitable to his needs and the 
requirements of the correctional service. The Federal 
Bureau of Prisons is directed to take precaution to 
accommodate the defendant's religious requirements in a 
manner not inconsistent v/ith this opinion. 

So order-ed. 


bated: Brooklyn, New York 
May 1, 1975 
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UNITED STATES DISTRICT COUF'’ 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 

- against - 
MEIR KAHANE, 

Defendant. 


X 


X 


MOTION FOR REDUCTION 
OF SENTENCE 


71 CR 479 


Defendant, MEIR KAHANE, within the time provided under 
Rule 35 of the Federal Rules of Criminal Procedure, moves for an 
order reducing the sentence heretofore imposed upon him. As his 
grounds therefor defendant states as follows: 

1. He heretofore pled guilty before this Court to 
Count 1 of a one count indictment charging a violation of 

18 use 371. 

2. On July 23, 1971 this Court entered an order sent¬ 
encing him to a five year suspended sentence, five years of pro¬ 
bation and a $5,000 fine. As a special condition thereof, the 
Court added that defendant was to have nothing to do, directly or 
indirectly, with guns, bombs, dynamite or any other weapons. 
Additional special conditions were added by order of this Court 
after a hearing on May 2, 1972. 

3. Following a hearing on February 21, 1975, this 
Court found that defendant had violated these special conditions 
and, therefore, revoked the probation granted and resentenced the 

_Lki. 












A 1^07 


the defendant to imprisonment for one year. 

4. in answer to a motion by defendant pursuant to 

28 use 2255, the Court investigated various conditions of defen- 
dant's incarceration and issued appropriate orders to insure 
that the religious beliefs and practices of the defendant would 
remain inviolate. 

5. Subsequent to these orders, defendant was to be 

% 

transferred to a minimum security institution where the remainder 
of this sentence was to be served. 

6. Pursuant to Rule 35 of the Federal Rules of 
Criminal Procedure, this Court may within 120 days from February 
21, 1975 reduce the sentence upon revocation of probation 
entered herein. 

7. This Court is fully familiar with all the circum¬ 
stances of this case up to this point, e.g. that the defendant 

is an ordained Orthodox Jewish Rabbi; that, in this light, defen- 
4ant is guided and governed by stringent tenets of faith, and 
that to the defendant these tenets are tantamount to law; that 
defendant recognized and is charged with a responsibility to the 
needs and pleas of his co-religionists and congregants. 

8. Further, this Court has been made aware, at the 
hearing upon revocation of probation held on February 21, 1975, 
of the integral role that defendant plays in the panische of 
Jewish life world-wide. 

9. At said hearing the testimony of one LEAH SLOVIN 

-2- 
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was heard. The witness, once an attorney in Riga, USSR (Latvia) 
and currently practicing her profession in Israel, testified that 
it was in 1969 that she, a Jewess»in a country oppresive of that 
class, first heard the name of the defendant. In cold, knowing 
Lostiinony, the witness chilled the courtroom with personal obser¬ 
vations of the threatened and persecuted existence of her co¬ 
religionists in Russia. She told of how they would listen to the 

I 

sliort wave broadcasts — BBS, VGA and Kol Yisroel — and wonder 
why a world called "free" could not hear their cries for help or 
understand their imprisoned plight. Then, little by little, they 
did see that one small voice was being raised in their defense. 
The voice grew a.id was joined and carried on the breath of others 
Soon, not a single week passed in which the Soviet Press did not 
deplore the actions of this brigand and his band. And not a 
single Jew in Soviet Russia did not recognize that out of a 
cacophony of neglect, only the defendant blew the clear, crisp 
trumpet of freedom. More exactly, the witness likened the 
defendant to the drum -- the pacesetter of a giant orchestra. 

She believed that without this drum her own daughter would today 
still be living under the thumb of Soviet oppression. The 
witness closed with a warning that to jail the defendant would 
only bring "moral shock" to her Russian compatriots (Jewish and 
Gentile alike), and "great satisfaction" to those who ruled in 
disregard of religious liberty. 

10. This witness and others who followed her had the 
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cumulative effect of indicating to this Court that not only was 
the defendant of prime importance in the identification of the 
predicament of Soviet Jewery as a vital problem (one worthy of 
the attention of the mainstream of Jewish activism and philan¬ 
thropy) , but was, in fact, a galvanizing force for both those in 
distress and those who have hastened to their rescue. The hopes 
and aspirations of these twin constituencies rely on the continued 
existence and vitality of the defendant as leader, advocc.te, 
teacher and friend. Incarceration has tempered these roles with 
the stain of impotency. Those in Russia with little raw material 
with which to foster understanding of this Court's actions can 
only view the continued incarceration of the defendant as mute 
testimony to the disturbing new attitude of America in the shadow 
of detente. Once again, Jews, this time in Russia, feel like the 
expendable pawns in a global chess game. This office has been 
informed that Soviet Jews have learned of defendant's current 
punishment and have viewed the same with both confusion and pain. 
Surely, this must be added into the balance when weighing the 
value of defendant's continued incarcera ion. 

11. Behind every public image there is the personal man 
Quite often, one who is constantly in the public eye must sacrifice 
his private needs and desires to a greater mission. This does not, 
however, make them any less viable. This Court in ruling upon the 
motion herein, as essentially a plea for leniency should weigh the 
personal background of the defendant. The defendant is a husband 


- 4 - 
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and father; he has a family. They live many miles away in Israel 
and, therefore,'it makes it impossible for this Court to enable 
the defendant to see them within the short periods of time cus- 
tomarily allowed for religious holidays. Fast approaching 
(September 9, 1975) is a period of time which traditionally among 
the Jewish people is a time for introspection, repentence, re¬ 
affirmation and rededication. It is a time that is spent in 
prayer with one's family. Foods, customs and this supporting 
web of family and friends shoar up a life style and traditions 
centuries old. If the Court does not grant the motion herein the 
defendant will have to spend the Rosh Hashona - Yom Kippur (High) 
holidays away from his wife and four children. This was the case 
during the Passover holidays. It has been too long a time since 
he has seen them. This would be a fitting time for the Court to 
exercise the benificent hand which Rule 35 allows. 

12. At the present time the government is not providing 

I 

the defendant with kosher food as ordered by this Court. Defen¬ 
dant instead is securing his own kosher food. Most important this 
points up a continuing and conscious policy of the government 
whereby defendant is denied elementary religious freedoms. A 
case in point would be the events surrounding the Jewish holiday 
which just passed, i.e. Shavuos. It was then that defendant, 
knowing that he could not, under the laws of his faith, purchase 
kosher food during the holidays and the Sabbath which immediately 
followed them turned to Warden Walsh. The defendant informed 
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Warden Walsh of the problems which the upcoming holiday would 
cause. Where the facility where defendant is currently being 
held did not have (and does not have) kitchen facilities. Warden 
Walsh suggested that the defendant spend the mealtimes during 
holiday period eating hard boiled eggs in his room. The Warden 
refused to allow the defendant every time to leave the facility 
for proper observation of the holidays. In desperation the defen¬ 
dant called counsel and informed counsel of his plan to walk to thj 
Lower East Side, on a day by day basis, to eat and worship with 
friends. Clearly, this refusal was ludicr^ous in the light of 
the fact that the Bureau of Prisons has seen fit to allow the 
defendant seven hours of unsupervised freedom a day. Unless this 
Court views a reduction of defendant's sentence with kindness, 
there is good reason to believe that incidents such as this will 
continue into and through the most holy holiday’s to come. 

ir. Examination of the crimes involved herein point up 
the desireability of granting defendant's motion. The original 
plea of guilty was to the crime of throwing a \olotov cocktail 
into an empty swimming pool for the purpose of depicting the 
effect and danger of Radical Group Activity. The immediate vio¬ 
lation of the special condition of probation upon which defendant 
currently stands incarcerated is for an act for which the sentenci 
court in Israel gave the defendant a suspended sentence. The 
Israeli Court granted the suspended sentence in consideration for 
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the defendant's motivation, which it ostensibly found supporting. 
One of the crimes was "Attempting to Harm Foreign Relations". This 
is in the nature of a crime against the State and has no parrallel 
in American law. The defendant was found not guilty of the 
attempted conspiracy to commit various acts of violence. In re¬ 
viewing the facts as just outlined a New York State Judge felt 

that sixty days of a concurrent nature would be punishment enough 

% 

in keeping with the tenor of the crime. 

14. The conditions of defendant's incarceration defy 
basic elements of Equal Protection. Defendant apparently cannot 
be eligible for rehabilitation programs and cannot avail himself 
of parole. In fact, defendant is receiving what this Court can 
only view as "reverse" special treatment. Whereas any other defen¬ 
dant with the same background as this one would have most likely 
been a subject for parole at this point in his incarceration, 
defendant has been denied this right. At all points during his 
incarceration defendant has acted properly and has been in all 

respects a most model prisoner. Were it not for the actions of 

•f 

the Bureau^Prisons defendant would be spending the summer in a 
teaching program instructing children in Bible and related subject 
No doubt at this juncture one may only view the continued incarce¬ 
ration of the defendant as senseless, meaningless and a tragic/ 
waste of talent and ability. 

15. At the time that the Court revoked defendant's 
probation it recognized that such action was predicated on a need 
to uphold the vitality of the probation system. After four 
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months of incarceration and viewing defendant's actions and 
demeanor, this Court should rest assured in the knowledge that 
this system, so important to our criminal rehabilitation system, 
has not only been perpetuated but embellished by the actions of 
the defendant. The only party which could benefit from the 
defendant's continued incarceration is that of the Soviet 
government. This, of course, would be to the lasting detriment 
of all of Soviet Jewery, and be the muting of an unique and an 
important voice in the cause of freedom. 

16. In reviewing the circumstances of this case, it is 
hoped that the Court will agree that no further purpose is served 
by defendant's continued incarceration and that the record of thi 
case indicates that a reduction of sentence would be in the 
interests of justice. 

WHEREFORE, defendant prays that the relief re uested 

herein be granted. 

Dated: New York, New York 

June •! , 1975 



233 Broadway 
New York, N. Y. 10007 
(212) 233-5390 
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1 

THE CLERK: United States of America versus 


jm 

Meir Kahane. 


3 

THE COURT: Call Mr. Slotnick. Find out where 


4 

c 

he is so we may move ahead. 


5 

6 

• • • 

MR. SLOTNICK: Good morning, your Hoi-or. 


7 

THE COURT: Good rooming. 


8 

THE CLERK: Please be seated. 


9 

MR. SLOTNICK: As your Honor knows, I have 


10 

made an application pursuant to Rule 35 on behalf of 


11 

the defendant and ask that the Court in its 


12 

discretion reduce or modify the sentence pursuant to 


18 

statute, hoping today brings the final chapter of 


14 

United States of America against Meir Kahane under 


15 

number 71-CR-479. 


IH 

As your Honor will recollect, there was a 


17 

stirring and moving hearing held with respect to the 


18 

probation violation. Immediately thereafter your 


19 

Honor pronounced sentence. Since that time many 


2(1 

things have occurred. I would like to get to what 


21 

has happened before we get to what lies in the past. 


22 

The Court has been inundated, I would dare 


28 

sr.y, with hundreds of letters by people in the 


24 

ccmnunity who have expressed their great probl«ns 


25 

with regard to your Honor's sentence. The defendant 
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1 

1 i 

has spent four xnonths in jail — it will be four 


2 

months and several days. 


i 

3 

I have had a personal experience since the 


•1 1 

sentence in ob8ervin9 the defendant more tohan I had 


fi 

ever observed him before, because to bo frank he is 


6 

not the easiest client for one to have in the world. 


7 

He has been taken up with many things that he believeo 


8 

to be his calling. 


<» 

Perhaps the Court has an interest, because I 


10 

believe it has received letters from people in my 


11 

coBonunity who saw him during the last two days of the 


1 

Passover holiday, when your Honor so kindly allowed 


1 

him to spend the holiday in my custody. He spent it 


I 

at my Rabbi's home. I think the reaction to 


1 

Rabbi Kahane is interesting. When ho first appeared 


1 

— there being no advance publicity — %#hen he first 


1 

appeared most of the congregation shook their heads 


H 

and came over to me and said, "Who needs that man 


1 

hero?" The next day the Rabbi asked him if he would 


1 

speak. He spoke for one and a half hours. He then 


1 

spent the next day and a half totally in the 


1 

synagogue. May I say I have never spent so much time 


1 

in the synagogue in my life as I did then, because I. 


1 

felt it was incumbent on my behalf to be there. He 


1 

spoke to these people and tJie terrible and wrong 


- 









5 


A 218 

irq>re8Slon and image that he has given everyone was, 
at least to the community, vitiated €md looked aside. 

Rabbi Kahane had paid very dearly for many of 
the things that he has done. I believe your Honor 
knows that he was very instr\UBental with regards to 
the safeguarding of people in the streets of j 

Brooklyn during a certain period of time. Your Honor 
may know and it is my contention that the issue of 
Soviet Jewry, which is now a very, very highlighted 
issue, was one that was brought about solely and 
strictly by this man's continued pursuit in behalf 
of Jews in the Soviet Union. 

Your Honor also knows that he moved and had 
teJcen his wife and children to Israel, amd I would 
like to give your Honor a bit of the story of 
Rabbi Kahane that your Honor could not possibly know. 
As he sat in my home for the last two days of the 
Passover holiday, he took out of his pocket a letter 
written in Hebrew, which I could not read nor under¬ 
stand, unfortunately, and he said, "It's a letter 
from my son." 

I said, "What does it say? 

"Well, it is an eight-year old's letter." 

I said, "What does it say? Would you tell me 
so I know what an eight-year old in Israel writes to 
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a father who is now spending a very importamt holiday 
away from his family.” 

It said, "Daddy, why don't you run away and 
come home? Why do you have to go to jail?" 

Needless to say, that would have a very great 
effect upon any individual. I watched the young j 

children of my congregation and Indeed the adults who 
arked the simple question, "Rabbi, why do you have to 
go to jail?" 

I am not pleading for him on the fact that he 
has a title of "Rabbi". That does not make him to 
any great extent any more special than anyone else. 
But what I am saying is that there are mitigating 
circumstances at this time. 

I will end with the following; 

I met someone in an elevator yesterday in one 
of the courthouses, "I hear you are making an 
application?" 

"Yes." 

He looked at me and he said, "I hope so," and 
with that I go back to the question of hope that 
Dr. Korman testified to at the hearing in his 
completely spontemeous answer with respect to the 
difference in hope between his cancer patients and 
those that he saw in the Soviet Union. He said that 
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at least as to his cancer patients when they had the 
question of fear, at least when they showed fear, they 
sho%#ed hope. 

I think the final offshot and perhaps the 
greatest problem that I as a human being have is the 
fact that the individuals and peoples in the Soviet 
Union who are aware of, as we sometimes call him. 

The Crazy Rabbi. Sosie of their hopes, whether prob¬ 
able or improbable, x^on him have now been severely 
— severely distressed. There were things that 
occurred after his incarceration vdiich may or may not 
have occurred anyhow. But I think they again overlie 
the end and final issue. This man is a man ^rtio speaks 
for a certain group. He is at this point in his life 
a political figure, he is a columnist. He is well- 
known and perhaps it might be said of Rabbi Kahane 
that those in other places are dependent upon him. 

I would ask your Honor to reconsider the 

I 

sentence that he imposed upon the Rabbi on the day of 
the probation violation. I vrould ask your Honor to 
modify — I would ask your Honor to release him. 

THE COURT: What is the Government's position? 

MR. PATTISON: Your Honor, I must say at this 
time I believe that the motion is late, first of all. 

I believe as the Court knows, a notice of appeal has 
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been filed. The Court of Appeals has power over this 
case now. 

THE COURT: You mean I have no authority at 
the moment? 

MR. PATTISON: That is correct, both on the 
fact that one hundred and twenty days have in fact 
passed, that the Court when it sentenced on 2/21 of 
this year lowered the sentence from five years down 
to one. Certainly another one hundred and twenty dayn 
cannot then start again giving a total of more than 
the law in fact calls for — more time that is. 

Secondly, as I said earlier, the Court of 
Appeals has power over the case now — has 
jurisdiction. 

THE COURT: It is no longer in this Court, you 

rneam? 

MR. PATTISON: That is correct. j 

THE COURT: You may be right. 

MR. PATTISON: Although the appeal is 
technically vmder the civil side, that is only 
because the Clerk's office has no other means of in 
fact handling a notice of appeal. It must be 
either/or. 

THE COURT: Are you removing the entire file 
up to the Second Circuit? 
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MR. PATTISON: Well, we have on oxu: papers 
noted the related case in 71-CR-479, emd made it 
clear that the caption of the Court's order should be 
the vehicle from which the appeal is made. In a 
practical sense there is no way that the Clerk's 
office can actually handle it this way, therefore, 
we have elected to have the major caption the actual 
civil title, but in fact I think both cases are up 
before the Court of Appeals now. 

Even if that notice of appeal had not been 
filed, as we argxied earlier, a 35 motion does not lie 
now. One hundred and twenty days has in fact passed. 
The only other time at which a Court may lower the 
sentence did come and was used and it has passed. 

Other than that, without getting to the merits, I 
feel that the Court does not have the power at this 
time. 

If we got to the merits I feel that only thing 
that I would like to point out, which I feel the Co\irt 
should take notice of, is on Page 6 of the instemt 
motion papers. Point number 14. I believe the way 
the various crimes are in fact styled — characterized, 
is an affront to the record here. 



Beyond that I have nothing more. 

MR. SLOTNICK: Your Honor, with regard to the 
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first one hundred and twenty days has no effect on 
Rule 35. I suggest if your Honor feels that it does 
and I cannot, that the Government's appeal at this 
point is from each and every part of the order entered 
on May 7th of 1975 having to do with the defendant's 
rights to have kosher food and other religious 
functions. 

I think the Government's first argument is an 
incorrect one. I do not think their notice of appeal 
defeats a defendant's right for review of hiit 
sentence, nor do I think the notice of appeal is 
addressed towards the sentence. I do not think it 
would remove jurisdiction, b eo aos e it would simply 
impede a defendant's right to have that review as set 
forth by the statute. 

The second argument of the Government, which ir 
rather an interesting arg\iaient, that the Court has no 
jurisdiction over the defendant after a sentence as 
the result of a revocation of probation. We have 
presented to the Court, naturally, memoranda with 
regard to that at the prior occasion ^en there was 
some guestion as to whether the kosher food issue 
could be looked at pursuant to Rule 35 or whether 
there was other areas that the Court can rule on. I 
frankly indicated to the Court that I thought not only 
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could it look at it pursuant to Rule 35, and the Court 
suggested Rule 2255, and I suggested mandamus, and 
I thought there vas a basic issue that it could be 
resolved on many issues, your Honor presented a 
learned and I think a correct opinion that the 
Government has appealed from not having to do with 
the sentence. The only case that I have been able 
to find, either way, and I think the Government has 
found no other cases with regard to a Rule 35 
attaching to a probation violation, was the case in 
which Chief Judge Becker of the Western District of 
Missouri in United States of America against 
Fitsgerald in dictum stated; 

"\fter a revocation of probation he would look 
at the defendant’s sentence and also would Include 
the possibility of a reduction pursuant to Rule 35." 

I think the rule is clear on its face the 
Court may reduce a sentence upon revocation of 
probation as provided by law. I do not know of any 
statute of the United States that pre-empts or 
supersedes Rule 35. Therefore, I think your Honor 
has total jurisdiction. 

MR. PATTISON; May I be heard? 

THE COURT; Yes. 

First of all, if a motion could 


MR. PATTISON; 
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have been made xinder thie rule back in 1971 which 
I assume that it could have been — although no jail 
term was imposed then, certainly there is no 
authority for a second time under the rule. The rule 
does not go out of effect and then cone back into 
effect at any later tine. I believe where the rule 
calls for the lo%rering, changing, modification of a 
sentence after a hearing violation that was done 
the fact that it was done on the same date that the 
violation was foxind, does not matter. The fact is 

that it was in fact done. 

Also, I would cite primary authority here, 

the opinion of the Court entered on May 7th in %#hich 
the Court impliedly agrees that Rule 35 is not 
timely at this time. That is to be found on Page 25 
of the Court’s opinion of May 7th in which this 
process had been thought of, considered as possibly 
being the vehicle for the prior motion, but the Court 
felt that it would not have to reach that point 
ultimately, but I think a fair reading of Page 25 
and 26 does indicate that a 35 motion was not timely ] 

then nor is it now. 

the COURT: It certainly is a serious question 
and it would be helpful to get guidance from the 


2 : 


Co\irt of Appeals. 
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In view of the Governnent's position that 
the appeal has in effect removed the file and dispose* 
this Court of any power over the case pending the 
appeal, I will deny the motion on two techni.cal 
grounds: 

That this Court has no power during the 
pendency of the appeal. 

I think that is somewhat doubtful, because I 
believe the kosher food issue is collateral to the 
main point from which the appeal is now being taken. 
Production is sought not on the kosher point issue, 
but on the one he was sentenced. 

I also deny it on the ground that there is no 
power under Rule 35. 

The hope is that defendemt will cross-appeal 
from these Independent denials, since the Court is 
not exercising its discretion in view of the 
Government's position that there is no power here. 

You can get that clarified. 

Are you expediting this appeal? 

MR. PATTISON: Yes, youT Honor. 

THE COURT: As I understand the matter, 
despite my order of May 7th, the Government has not 
followed it. I ordered you, on May 7, to supply the 


defendant with kosher food. As I understand it, you 


V 
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have refused to comply with the Court's order. 

MR. PATTISON: YouT Honor, the order was: 

Number one, to transfer him to a particular 
site which the Bureau of Prisons saw fit to choose 
and — 

THE COURT: Has the Bureau of Prisons chosen 
a conraunity treatment center as the place to serve 
his sentence? 

MR. PATTISON: In light of the second part of 
the Court's order — 

THE COURT: Is he being supplied with kosher 

food? 

MR. PATTISON: Yes. 

In effect, they are by allowing him to 
purchase vrhatever food he would want. 

THE COURT: I must say, I do not think that is 
in the spirit of the Court's order or complies with 
the terms of it. He is apparently the only prisoner 
in the United States vho is compelled to buy his o%m 
food os starve. 

MR. PATTISON: I believe all of the other 
prisoners there buy their own food. 

THE COURT: Does he get an allowance? 

JS. 

MR. PATTISON: Yes, he does. 

MR. SLOTNICK: He does not. He has been 
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refused. He has requested of Warden Walsh that he 
receive an allowance to purchase food and that has 
been refused. 

THE COURT: Regular prisoners who are in a 
community treatment center, not including those on 
probation who serve night sentences, but regular 
prisoners who use the cosuounity treatment center by 
assignment of Correction, get an allowance for food, 
as I understand it. 

MR. PATTISON: This is the first that I have 
heard that he does not. I will find out as soon as 
T leave here. I feel that he should, of course. 

Beyond that, assuming that that can be 
changed, rectified, I will do everything that I can 

to see that it is done. 

Beyond that, the Government's action has been 
totally in accord with the order of the Court the 

spirit of the Court order. 

THE COURT: All right, if they have been,fine. 
MR. PATTISON: To transfer him to any other 
place, when the record is crystal clear that they 

cannot provide him kosher food —- 

THE COURT: If you have been complying, fine. 
I am not conducting a hearing. It was my iaapression 
that he was not getting an allowance. 
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MR. SLOTNICK: Correct, your Honor. 

THE COURT: The Government was refusing to 
supply him with food directly or indirectly. If that 
is correct, you are not complying with the order. If 
you are, you can go ahead and treat it as you please, 
because the matter should be expedited. 

Anything further? 

MR. SLOTNICK: Would your Honor endorse an 
order on the back of the papers I presented to the 
Court, so that they can be forwarded to the Court of 
Appeals with respect to the cross-appeal denying my 
application? 

THE COURT: I think you should submit an order, 
You have a transcript here. The Government may want 
to have it transcribed in viww of this discussion. 

MR. PATTISON: Yes, we will. 

THE COURT: Thank you, gentlemen. 

MR. SLOTNICK: Thank you. 


MR. PATTISON: Thank you. 
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ORDER 
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This cause having come on to be heard on defendant’s 
motion for reduction of sentence pursuant to Rule 35 of the 
Federal Rules of Criminal Procedure, and the Court being fully 
advised, it is hereby 

ORDERED, that the defendant's motion be denied on the 
independent ground that this Court has no power to consider 'the 
instant motion during the pending of the government's appeal 
pursuant to a Notice of Appeal filed on June 6, 1975 in related 
case Meir Kahane v. United States of America (75 C 624); and 

FURTHER, the Court finds that Rule 35 is not applicable 
to a sentence rendered as a result of a finding of probation 
violation. 

Dated; New York, New York 
June 17, 1975 

Js/ Xu 6. 

f f U.S.D.J. 
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